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NOMINATIONS OF RANDOLPH D. MOSS (AS-
SISTANT ATTORNEY GENERAL) DEPART-
MENT OF JUSTICE; JULIO M. FUENTES AND
JAMES D. WHITTEMORE (U.S. DISTRICT
JUDGES)

TUESDAY, FEBRUARY 22, 2000

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 3:24 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch
(chairman of the committee) presiding.

Also present: Senators Specter, Leahy, and Torricelli.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

The CHAIRMAN. I apologize for being late here, but I was in a
very important top-secret intelligence meeting, and I just couldn’t
finish up on time. But it was very important that I did what I was
supposed to do there.

Today the committee is holding its first nominations hearing of
the second session of the 106th Congress. We will hear from two
judicial nominees—one circuit court nominee and one district court
nominee—and one Justice Department nominee.

We will have three panels. The first panel will consist of the
sponsors of the nominees who will give brief statements on behalf
of their nominees. The second panel will consist of Justice Depart-
ment nominee Mr. Randolph Moss, and the third panel will consist
of the two judicial nominees, Judge Julio Fuentes and Judge James
Whittemore.

Now, before we turn to the panels, if the ranking member—well,
excuse me. When the ranking member comes in, I will be happy
to have him make any comments he cares to make.

Now, if the sponsors of the nominees will take their seats at the
witness table, we will begin, and I apologize to you. It is just one
of those very important intelligence meetings that I just couldn’t
leave at the time, so I apologize to you, Senator Mack. We will turn
to you.

STATEMENT OF HON. CONNIE MACK, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator MACK. Mr. Chairman and members of the committee, 1
am delighted to be here today to recommend James Whittemore for
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confirmation, but before I discuss the distinguished career of Judge
Whittemore, I would like to thank this committee once again for its
responsiveness to the needs of the Florida judiciary. At this mo-
ment the State of Florida has seven vacancies in its Federal judi-
cial system. Both Senator Graham and I are eager to work with the
committee this session to confirm qualified candidates to fill these
vacancies and ease the pressure on Florida courts.

At the present time, six of the seven vacant judgeships are in the
Middle District of Florida, and, Mr. Chairman, it is an honor for
me to recommend Judge James Whittemore for confirmation to
serve in the Middle District.

Since 1990, Judge Whittemore has served as a circuit court judge
for the Thirteenth Judicial Circuit in Hillsborough County, FL.
Prior to becoming a circuit court judge, Judge Whittemore spent 12
years on the other side of the bench as a Federal public defender
and as an attorney with his own civil and criminal practice.

Recently, Judge Whittemore was recognized for his impressive
legal service. In 1998, Judge Whittemore was awarded the Out-
standing Jurist Award by the Hillsborough County Bar Association
Young Lawyers Division, and in 1999, he was again awarded the
Outstanding Jurist of 1999, but this time the award came from the
Florida Bar Association Young Lawyers Division.

The Florida Bar stated Whittemore had—and this is a quote
now—“a reputation of excellence in judicial decisionmaking and ex-
emplary commitment to the education and development of young
lawyers in the Thirteenth Judicial Circuit and statewide.”

In addition to his career achievements, Judge Whittemore has
taken time out of his busy schedule to give back to the legal com-
munity by serving on the Florida Supreme Court Committee on
Standard Jury Instructions in Civil Cases and as chair of the Flor-
ida Bar Grievance Committee and as president of the William
Glenn Terrell Inn of Court.

I have examined Judge Whittemore’s qualifications and find him
to be a highly qualified nominee. As a result of his extensive expe-
rience in the courtroom, it is my belief that Judge Whittemore is
well prepared to handle the challenges of a Federal district court
judge. I believe that he is a candidate that both the Judiciary Com-
mittee and the full Senate should be proud to confirm.

And, again, Mr. Chairman, I express to you my appreciation for
your and this committee’s sensitivity to the needs of the State of
Florida.

The CHAIRMAN. Well, thank you, Senator Mack. We appreciate
your coming, and sorry you had to wait for me. I certainly appre-
ciate your good statement, and I am sure Judge Whittemore does
as well.

Senator MACK. And I am sure that—Senator Graham was here
a little bit earlier. He had some folks waiting in his office, and I
am sure he will be back to make a statement.

The CHAIRMAN. If he isn’t, we will certainly put his statement in
the record. Thanks so much.

Senator Torricelli.
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STATEMENT OF HON. ROBERT G. TORRICELLI, A U.S. SENATOR
FROM THE STATE OF NEW JERSEY

Senator TORRICELLI. Mr. Chairman, I was going to make re-
marks with regard to both Mr. Moss and Judge Fuentes, if that
was appropriate. I know Senator Sarbanes had hoped to be here
with regard to Mr. Moss’ nomination but was detained, so both
speaking on behalf of myself and Senator Sarbanes, I wanted to
make some comments with regard to his nomination.

Mr. Chairman, on November 9 of last year, the President nomi-
nated Randolph Moss to serve as Assistant Attorney General for
the Office of Legal Counsel. Mr. Moss has served in the Office of
Legal Counsel since February 1996—since March 1996 as Deputy
Assistant Attorney General and since July 1998 as Acting Assist-
ant Attorney General.

While at the Office of Legal Counsel, Mr. Moss has personally
and in a supervisory capacity provided advice within the executive
branch on a broad range of complex questions of constitutional and
statutory law, issued formal legal opinions, reviewed Executive or-
ders and attorney general orders for form and legality, and re-
solved interagency legal disputes.

From December 1989 until joining the Department of Justice,
Mr. Moss practiced law at Wilmer, Cutler and Pickering. The prin-
cipal areas of his practice included administrative law, complex
civil litigation, antitrust and constitutional law. Mr. Moss became
a partner of the firm in January 1994.

Mr. Moss graduated summa cum laude with departmental hon-
ors in philosophy from Hamilton College in Clinton, NY. He was
elected Phi Beta Kappa, served as president of the Root-Jessup
Public Affairs Council, and received the Patterson Prize for excel-
lence in philosophy. He then entered Yale Law School, where he
served as editor of the Yale Law Journal and as a Coker fellow-
in-instruction. After graduating from Yale, Mr. Moss received a
John M. Olin research fellowship and spent 3 months examining
the history and theory of the common law forms of action at the
Yale Law School Center for Studies in Law, Economics and Public
Policy.

Subsequently, Mr. Moss served as a law clerk for then-U.S. Dis-
trict Judge Pierre Leval from December 1986 to December 1987,
and for U.S. Supreme Court Justice John Paul Stevens from Feb-
ruary 1988 to September 1989.

Mr. Moss was born in Springfield, OH, and currently lives in Be-
thesda, MD. He is married and has two children, ages 3 and 6.

Chairman, I am very proud to help introduce him to the com-
mittee today, again, not only for myself but for Senator Sarbanes,
and I look forward to his continuing service in the Department of
Justice in an outstanding career. I know the President is proud of
this nomination, as I am sure are Mr. Holder and Ms. Reno.

The CHAIRMAN. Thank you, Senator Torricelli.

We will turn to the ranking member now.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. Mr. Chairman, I am delighted we are having this
hearing. It is historic, the first one of this century—unless you
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count the century as next year. But for those who are counting it
for this year, it is the first one. I have looked forward to this hear-
ing. I am very grateful, Mr. Chairman, you announced it back on
February 10 at our first committee business meeting of the year.

We have an outstanding group of nominees before us, including
the Federal judicial nominees and the nominee to head the Office
of Legal Counsel at the Department of Justice.

What Senator Torricelli said was absolutely right. I have a long
statement, but I know you want to get to the people here, and I
will put my statement in the record.

I would hope, even though it is an election year, that we could
move forward on some of these nominations. There are too many
still pending. We do have a lot of areas where we need to have judi-
cial vacancies filled. There are some places where judicial crises
have been declared. And once these people have been nominated,
they ought to know whether they are going to go forward or wheth-
er they are going to be held in limbo. So I would hope that the
nominees before us today will go forward. I hope that they will be
confirmed by this committee and by the Senate.

In any event, Mr. Chairman, I thank you for holding the hearing,
and I will put my whole statement in the record.

[The prepared statement of Senator Leahy follows:]

PREPARED STATEMENT OF SENATOR PATRICK J. LEAHY

This afternoon the Judiciary Committee holds it first confirmation hearing for ju-
dicial nominees this year and the first confirmation hearing this century. I have
looked forward to this hearing for some time and was grateful when the Chairman
announced it back on February 10 at our first Committee business meeting of the
year. We have an outstanding group of nominees who are with us today, including
federal judicial nominees and the nominee to head the Office of Legal Counsel at
the Department of Justice.

In spite of our efforts in 1998 in the aftermath of strong criticism from the Chief
Justice of the United States, the vacancies facing the federal judiciary are, again,
topping 75 and the vacancies gap is, again, moving in the wrong direction. We have
more federal judicial vacancies extending longer and affecting more people.

As the Chairman has noted in his comments on the constitutional responsibility
of this Committee and the Senate to act upon judicial nominations sent to us by
the President, our “primary interest must be what is best for the country and the
Judicial Branch.” Chairman Hatch has noted that “we cannot afford to lose sight
of the fact that for each nominations statistic, there is a man or woman whose ca-
reer has been placed on hold and whose reputation may suffer unwarranted and un-
intended detriment if we do not perform our duty.” I have often said that if this
were up to Senator Hatch and me to work out, we could make a good deal of
progress very quickly.

The country in now faced with 78 current vacancies and we know of seven more
on the horizon. Earlier this month the Judicial Conference renewed its request that
Congress authorize an additional 59 judgeships and convert 10 existing temporary
judgeships to permanent positions. Taken together these figures provide a truer pic-
ture of the vacancies that plague the federal courts around the country. There are
only 24 weeks left in session this year for the Senate for hearings, Committee con-
sideration and Senate consideration, debate and votes on these nominees and those
that continue to be received. To date, the only actions taken by the Senate have
been overwhelming votes in favor of two of the seven nominees held over from last
year.

Two years ago, Chief Justice William Rehnquist warned that “vacancies cannot
remain at such high levels indefinitely without eroding the quality of justice that
traditionally has been associated with the federal judiciary.” Bureaucratic impera-
tives driven by the pressures of a burgeoning workload seem to be replacing the ju-
dicial deliberation needed for the fair administration of justice. That is not the way
to continue the high quality of decision-making for which our federal courts are ad-
mired or to engender confidence in our justice system.
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Especially troubling is the circuit emergency that was declared four months ago
by the Chief Judge of the Court of Appeals for the Fifth Circuit. I recall when the
Second Circuit had such an emergency. Along with the other Senators representing
States from the Circuit, I worked hard to fill the five vacancies then plaguing my
Circuit. The situation in the Fifth Circuit is not one that we should tolerate either.
I wish that the Senate had confronted it by expediting consideration of the nomina-
tions of Enrique Moreno and Alston Johnson last year.

The Senate is back to a pace of confirming one judge a month. That is not accept-
able, does not serve the interests of justice and does not fulfil our constitutional re-
sponsibilities. For the last several years I have been urging the Judiciary Committee
and the Senate to proceed to consider and confirm judicial nominees more promptly
and without the months of delay that now accompany so many nominations.

Judge Julio Fuentes is one such nominee. By all accounts, he is a qualified nomi-
nee with judicial experience in New Jersey. He has the support of his home state
Senators. Still, his hearing has been delayed a year. I will work to try to have the
Senate vote upon this nomination without further delay this year. I look forward
to the Committee expeditiously completing its consideration of all the nominations
included in today’s hearing.

During Republican control of the Senate, it has taken more than four years to get
to a Senate vote on the nomination of Judge Richard Paez to the Ninth Circuit. It
took almost a year and one-half to finally get a vote on the nominations of Judge
Sonia Sotomayor to the Second Circuit, a nominee reportedly held up because some
feared that she might be nominated to the Supreme Court. Jorge Rangel was never
accorded a hearing and Enrique Moreno awaits his.

What progress we started making in 1998 has been lost, and the Senate is again
failing even to keep up with normal attrition. Far from closing the vacancies gap,
the number of current vacancies has grown by more than 50 percent from when
Congress recessed in 1998.

I have challenged the Senate to regain the pace it met in 1998 when the Com-
mittee held 13 hearings and the Senate confirmed 65 judges. That would still be
one fewer than the number of judges confirmed by a Democratic Senate majority
in the last year of the Bush administration in 1992. In fact, in the last two years
of the Bush administration, a Democratic Senate majority with a Republican Presi-
dent confirmed 124 judges. We now have a Democratic President with a Republican-
controlled Senate, and it would take 90 confirmations this year for the Senate to
equal that total.

Progress in the reduction of judicial vacancies was reversed in 1996, the last Pres-
idential election year, when Congress adjourned leaving 64 vacancies, and in 1997,
when Congress adjourned leaving 80 vacancies. No one was happier than I that the
Senate was able to make some head way in 1998 toward reducing the vacancies.
I have praised Senator Hatch for his effort. Unfortunately, vacancies are now back
up to 78 and a vacancy rate of over 9 percent for all federal courts and almost 15
percent for the courts of appeals.

There is a myth that judges are not traditionally confirmed in Presidential elec-
tion years. That is not true. Recall that 64 judges were confirmed in 1980, 44 in
1984, 42 in 1988 when a Democratic majority in the Senate confirmed 42 Reagan
nominees, and, 66 in 1992 when a Democratic majority in the Senate confirmed 66
Bush nominees. The 17 confirmations in 1996 were an anomaly that should not be
repeated. That has led to years of slower and lower confirmations and heavy back-
logs in many federal courts.

Qualified nominees like Judge Julio Fuentes, Judge Richard Paez and Marsha
Berzon deserve to be treated with dignity and dispatch—not delayed for years. We
are seeing outstanding nominees nitpicked and delayed to the point that good
women and men are being deterred from seeking to serve as federal judges. All of
this despite the fact that, by all objective accounts—including the recent studies
cited in this week’s National Journal—the judges that President Clinton has ap-
pointed have been a moderate group, rendering moderate decisions, and certainly
including far fewer ideologues than were nominated during the Reagan Administra-
tion.

Our independent federal judiciary sets us apart from virtually all others in the
world. Every nation that in this century has moved toward democracy has sent ob-
servers to the United States in their efforts to emulate our judiciary. Those fostering
this slowdown of the confirmation process and other attacks on the judiciary are
risking harm to institutions that protect our personal freedoms and independence.

We must redouble our efforts to work with the President to end the longstanding
vacancies that plague the federal courts and disadvantage all Americans. That is
our constitutional responsibility.
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I look forward to Senate action on the long-delayed nominations of Judge Richard
Paez, Marsha Berzon and Tim Dyk. I continue to urge the Senate to meet our re-
sponsibilities to all nominees, including women and minorities, and look forward to
prompt and favorable action on the nominations of Judge Julio Fuentes to the Third
Circuit, Judge James Wynn, Jr. to the Fourth Circuit, Enrique Moreno to the Fifth
Circuit, and Kathleen McCree Lewis to the Sixth Circuit.

Working together the Senate can join with the President to confirm well-qualified,
diverse and fair-minded judges to fulfill the needs of the federal courts around the
country. I urge all Senators to join us to make the federal administration of justice
a top priority for the Senate this year.

The CHAIRMAN. Well, thank you, Senator.

Senator Graham, I apologize for being so late to get here today.
I was in the Intelligence Committee and had to finish up what I
was doing there. We will turn to you at this time.

STATEMENT OF HON. BOB GRAHAM, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator GRAHAM. Thank you very much, Mr. Chairman, Senator
Leahy, Senator Torricelli. I appreciate this opportunity with my
colleague, Senator Mack, to present an outstanding nominee for the
Middle District of Florida, Federal district judge.

Mr. Chairman, I want, before proceeding, to thank you for sched-
uling this hearing and for this committee’s thorough review of the
judicial nomination. We are particularly appreciative that Judge
Whittemore is on your first panel of confirmation hearings.

Before I proceed with some comments on Judge Whittemore, let
me just take a moment about the Middle District of Florida. Sen-
ator Leahy just used the term “crisis” to describe some of our judi-
cial circuits. I believe that is an appropriate term to describe the
Middle District of Florida, one of the highest-caseload-per-judge
districts in the Nation.

This committee recognized that crisis in 1999 when it authorized
four additional positions for the Middle District of Florida. Senator
Mack and I hope that we will soon be before you with recommenda-
tions and Presidential nominees for those newly created positions.
The position that we are here today for is a vacancy among the cur-
rent numbers of the Middle District of Florida. And so as you have
been so understanding in the past, I would urge your continued ap-
preciation of the severity of the caseload in the Middle District of
Florida through the early attention to this nomination.

I am very pleased with those introductory remarks to introduce
the nominee for the Middle District of Florida, the Honorable
James David Whittemore. Mr. Chairman, with your permission, I
would like to recognize and introduce members of Judge
Whittemore’s family who have traveled from Florida to be here
today.

The judge’s wife is Kay Whittemore. Kay, would you please
stand? Incidentally, Kay is a practicing pharmacist, so maybe with
some of our focus of attention on prescription medication, she
might be of assistance in that as well.

The CHAIRMAN. Good to have you here.

Senator GRAHAM. She and the judge have been married for 22
years, and they are the parents of three children. Two of those chil-
dren are with us today: Chris, who is a sophomore at King High
School in Tampa, which happens to be the same high school that
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Judge Whittemore attended a generation ago; and their 8-year-old
daughter Kelly.

Jason, who is a freshman at the University of Florida, could not
be here today because he is taking examinations.

We are also pleased to be joined by Judge Whittemore’s brothers,
Kent and Don, if they would please stand.

And last, but not least, we are honored to have Judge
Whittemore’s parents, James and Dorothy Whittemore, who are
also with us today.

For Senator Thurmond’s benefit, I would point out that Mr. and
Mrs. Whittemore brought their son into the world in Walterboro,
SC, so he is distinguished both in his qualifications as well as his
roots, if you would pass that on to Senator Thurmond.

The CHAIRMAN. I will. I am not going to ask him where he stands
on the flag, though. [Laughter.]

Senator GRAHAM. No comment.

The CHAIRMAN. Maybe I will.

Senator GRAHAM. Mr. Chairman, this nominee is an experienced,
a respected jurist, who has been on the bench for a decade, and as
a trial lawyer in our State court system prior to that. He was rec-
ommended by the nonpolitical screening committee comprised of a
cross-section of lawyers and laypersons. Senator Mack and I offer
our bipartisan support for this nomination and urge prompt review
by this committee.

Judge Whittemore has excellent qualifications for service on the
Federal bench: Solid education, decades of experience in the legal
profession as a private practitioner, assistant public defender, and
trial judge, and with the respect of his profession and the commu-
nity.

Judge Whittemore received his law degree from Stetson Univer-
sity College of Law and his undergraduate degree from the Univer-
sity of Florida. Since 1990, Judge Whittemore has been a circuit
court judge in Florida’s Thirteenth Circuit in Hillsborough County,
of which Tampa is the county seat.

Mr. Chairman, Judge Whittemore was just named Florida’s Out-
standing Jurist for 1999 by the Florida Bar’s Young Lawyers Divi-
sion in recognition of his commitment to the education of young
lawyers.

For all those who believe that recognition by our peers is indeed
a high form of flattery, I would point out that Judge Whittemore
was nominated for this award by one of his judicial colleagues.

I note that Judge Whittemore has achieved something that at
times is elusive for politicians: The editorial support of his home-
town newspaper. I respectfully request that I be permitted to in-
clude in the record an editorial from the Tampa Tribune of June
19, 1999, entitled “A Judge Who Deserves a Promotion.”

The CHAIRMAN. Without objection.

[The editorial follows:]



INE. 2. SATURDAY, JUNE 10, 1009

=

A judge who deserves a promotion

S g of the Har tion, oe of Conmission fo Gov. Bush, who filled 2 seat
}mlsborough County’s best jydges will re- on the appellate bench. This faitice on the
peive a well-desetyed award there. Cirenit partofthe cornmission is 3 good exaruple of
Judge James Whitternore has been named the  why proponents of judicial elections continue
statd's outstamiihg judge by ﬁK’me"S Young  to garner support. The nominating commis-
L@%‘S Di‘ﬂfie“:as sonalasbed for s “renmtn sions, iade up asie%eupk wlio kmow the appl-
tion of excéllence in judicial decision making i:'f’ are supposed to be apolitcal. They
and exemplary commitment to the education

and developroent of young lawyers.” He de- Fortugately, the federal judicial norsinat-
servesthe honor. He is ajudge who should.  ing commission takes its job more seriously, |
be on a higher court. and Whittemore is one of the individuals who

.. But tly his name was not one of six will be interviewed for selection as a U.S. trial
forwarded by the circuit’s Judicial Nominating  judge That's the job of a lifetime. :



9

Senator GRAHAM. Senator Mack and I concur and thank you for
your consideration of this nomination. Mr. Chairman, this nomina-
tion will fill a vacancy in one of the biggest, busiest judicial circuits
in the country. We look forward to continuing to assist this com-
mittee in any way we can to complete the review of this worthy
nominee.

The CHAIRMAN. Thank you, Senator Graham. We appreciate it.

We will turn to Senator Lautenberg now. I think it is great
praise that you and Senator Mack have been here for Judge
Whittemore. I think that will go a long way towards moving this
through. So we appreciate you being here, and we also appreciate
Senators Lautenberg and Torricelli as well.

STATEMENT OF HON. FRANK R. LAUTENBERG, A U.S. SENATOR
FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. Thank you very much, Mr. Chairman. I
am grateful to you for giving us the opportunity to speak in sup-
port of an outstanding judicial nominee, Judge Julio Fuentes. He
is here with his family, and it is a privilege to be able to present
someone to the committee who has such outstanding credentials.
Because not only does Judge Fuentes have the professional capac-
ity, Mr. Chairman, the experience that he brings to this job, but
he also has a personal story of what America is all about. He sets
a wonderful, wonderful example for those who look at our society
and see that you can make progress if you have the ability and are
willing to expend the effort.

But, Mr. Chairman, I want to take a moment to thank you per-
sonally. We have had many private discussions. I consider us good
friends, and I commend you for your hard work in moving nomi-
nees to New Jersey’s Federal courts through this committee and for
supporting our nominees on the Senate floor.

The CHAIRMAN. Thank you.

Senator LAUTENBERG. You were instrumental in helping in so
many ways, Mr. Chairman, for instance, the confirmation of Mary
Ann Trump Barry to the third circuit and Faith Hochberg and Joel
Pisano to the district court for New Jersey.

When Judge Fuentes is confirmed—and I am hopeful and con-
fident that he will be—all of New Jersey’s seats in the Federal judi-
ciary will have been filled. That is a wonderful thing for us because
of the enormous backlog. And it is extremely important that our ju-
diciary be at full strength, and I am sure all members of the com-
mittee are aware of this, Mr. Chairman.

The CHAIRMAN. That is a tribute to you and Senator Torricelli,
it seems to me.

Senator LAUTENBERG. Well, I thank you, Mr. Chairman. We have
worked hard and have presented, I think, excellent candidates for
the court.

Our courts can’t fulfill their constitutional responsibility to dis-
pense justice fairly and efficiently if there aren’t enough judges to
hear the cases. So, again, I thank you for your help and for your
support of our nominees to the Federal bench. And today the com-
mittee has before it an exceptional nominee from New Jersey,
Judge Fuentes.
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In many ways, as I noted earlier, his life demonstrates the prom-
ise of America, the idea that anyone committed to getting an edu-
cation and working hard can build a distinguished career. Judge
Fuentes was not born to wealth or privilege. He was raised by a
single parent. His mother worked hard as a nurse. But he pursued
his education diligently, earning a college degree while serving his
country in the Army’s special forces.

Eventually, he earned not only a law degree, but also two mas-
ter’s degrees. And after completing law school, Judge Fuentes
began building a successful legal practice, honing his skills as an
associate with a New Jersey law firm in Jersey City. He later es-
tablished his own firm, and he handled a wide range of criminal
and civil matters.

In 1978, he was appointed to a judgeship on the Newark Munic-
ipal Court, where he served until his appointment to the New Jer-
sey Superior Court in 1987. And as a superior court judge, he pre-
sided over criminal cases and a wide range of civil disputes, includ-
ing product liability, environmental suits, and property claims. He
has ruled on a number of Federal and State constitutional issues.

In addition to his courtroom duties, Judge Fuentes has helped
address important issues facing the New Jersey courts. He served
on two New Jersey Supreme Court task forces, one on drugs in the
courts and the other on minorities in the legal system. And he has
also volunteered his time to help members of the community. He
has mentored many Latino youths, and he has received several
awards for his public service.

Because of his dedication and commitment to others, Judge
Fuentes is held in exceptionally high esteem by his judicial col-
leagues, the lawyers who appear before him, as well as the people
in New Jersey. And those who know him well describe him as
bright and dedicated and even-tempered, but he is also a man with
humility. And I hope I have not embarrassed him with these re-
marks.

In short, I am confident that Judge Fuentes’ depth of experience,
legal knowledge, compassion, and temperament will make him an
exceptional Federal judge. And I thank you, Mr. Chairman, once
again for your fairness in dealing with us and giving Judge
Fuentes this hearing. And I hope that you and all the members of
the committee will support his nomination.

The CHAIRMAN. Well, thank you so much, Senator Lautenberg. It
is high praise for both you and Senator Torricelli to be strongly be-
hind Judge Fuentes, and we will look forward to his hearing in just
a few minutes. Thank you for being here. We appreciate it.

Well, we are pleased to have with us today Mr. Randolph D.
Moss, of Maryland, who has been nominated for and currently is
acting as the Assistant United States Attorney General for the Of-
fice of Legal Counsel.

Mr. Moss, if you will come to the witness table, raise your right
hand, I will swear you in. Do you swear that the testimony you
shall give in this hearing shall be the truth, the whole truth, and
nothing but the truth, so help you God?

Mr. Moss. I do.

The CHAIRMAN. Thank you. Do you have a statement you would
care to make, Mr. Moss?
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STATEMENT OF RANDOLPH D. MOSS, OF MARYLAND, TO BE
ASSISTANT ATTORNEY GENERAL, OFFICE OF LEGAL COUN-
SEL, U.S. DEPARTMENT OF JUSTICE

Mr. Moss. I do. Thank you, Mr. Chairman.

The CHAIRMAN. Please introduce your family, too.

Mr. Moss. Thank you, Mr. Chairman. I have with me today my
wife, Elizabeth Collery, with my son, William, in her lap. William’s
highlight of the day, if not of the entire month, was getting a
chance to visit with the Capitol Police before the hearing.

The CHAIRMAN. I see. He looks like he had an interesting visit
there. He is sound asleep. [Laughter.]

Mr. Moss. He has the patch, which I am sure he will carry
around for some time.

This is my daughter, Emily Moss.

The CHAIRMAN. Emily, you are bright and wide awake, I tell you.

Mr. Moss. I also have my parents, Howard Moss and Adrienne
Moss.

The CHAIRMAN. Happy to welcome you here.

Mr. Moss. My brother, Eric Moss, and his wife, Maddy.

The CHAIRMAN. Good to have you with us.

Mr. Moss. My brother-in-law, Donald Berger, and my niece, Nat-
alie Berger, and nephew, Jack Berger.

Mr. Moss. My sister is with the youngest in that family at a con-
ference in Florida today and couldn’t be here.

In addition, my mother-in-law is here, Helen Collery, who is in
from New York.

The CHAIRMAN. Welcome.

Mr. Moss. And my father’s brother, Robert Moss, is in from Mas-
sachusetts as well.

The CHAIRMAN. We are happy to welcome all of you here, and we
look forward to hearing your testimony at this time.

Mr. Moss. Thank you, Mr. Chairman, Senator Torricelli. I am
deeply honored to appear before you today as the nominee to be the
Assistant Attorney General for the Office of Legal Counsel. I would
like to first thank you, Mr. Chairman, and the committee for hold-
ing this hearing to consider my nomination. I would also like to
thank the President for nominating me and the Attorney General
for her support, and I would like to express my gratitude to my
family for their unfailing encouragement and devotion.

Mr. Chairman, when the first Congress established the Office of
the Attorney General in 1789, it assigned to that office two duties:
To represent the interests of the United States in litigation before
the Supreme Court, and to provide legal advice within the execu-
tive branch.

In recent times, the responsibility to provide legal advice within
the executive branch has been performed on a day-to-day basis by
the Office of Legal Counsel. It is the charge of this small office of
fewer than 25 lawyers to assist the Attorney General in performing
her legal duty to provide to the President and the heads of the ex-
ecutive branch agencies advice and opinions on questions of law.

The former Assistant Attorneys General for the Office of Legal
Counsel have included many public servants of great distinction.
Indeed, it is humbling to me to be nominated to serve as the head
of an office that has been led in the past by such distinguished law-
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yers as Chief Justice William Rehnquist, Justice Antonin Scalia,
and former Attorneys General Nicholas Katzenbach and William
Barr.

They and the other distinguished attorneys who have headed the
Office of Legal Counsel have established and maintained an es-
teemed tradition of providing candid, objective legal advice without
regard for politics or policy. They have established and maintained
a tradition of favoring the long-term interests of the United States,
of the executive branch, and, most importantly, the Constitution
over the immediate interests of the day. And they have established
and maintained a tradition of excellence epitomized by thorough,
careful, and balanced legal reasoning.

These traditions are profoundly important to Government. As At-
torney General Griffin Bell observed over 20 years ago, “In this
complex society, the need for sound legal advice in advance of Gov-
ernment action has become particularly acute.”

That observation is, if anything, even more true today, which is
why it is essential to our system that the Office of Legal Counsel
approach the law with no less reverence than the courts, that we
do our best each and every day to interpret and apply the law fair-
ly and correctly, and that we carefully distinguish between the best
view of the law and what might merely be a colorable legal argu-
ment.

I can assure you that, if confirmed by the Senate, I will do every-
thing in my power to continue the esteemed tradition of the Office
of Legal Counsel, to apply the law faithfully and fairly, and provide
advice that I believe embodies the very best view of the law.

Mr. Chairman, it has been my privilege to have spent the past
4 years in the Office of Legal Counsel. I cannot imagine a job that
affords any greater personal and professional satisfaction. That sat-
isfaction comes from working with a remarkable group of talented
and committed lawyers who share a common respect for the law
and our legal institutions and an unwavering dedication to getting
the answer right.

There have been times when the job has been extremely demand-
ing, but in the end of even the hardest day, there has always been
the reward of knowing that you have done your absolute best to do
the right thing.

I am particularly honored to be before this committee today be-
cause I believe the Office of Legal Counsel stands for a devotion
1and fidelity to the law, and I can think of no higher calling for a

awyer.

I thank you for holding this hearing, and I would be happy to
answer any questions the committee may have.

QUESTIONING BY SENATOR HATCH

The CHAIRMAN. Well, thank you, Mr. Moss. You know, the Office
of Legal Counsel assists the Attorney General in carrying out her
responsibility to give advice and opinion upon questions of law
when required to do so by the President of the United States, a
statutory duty that the Department has had since the enactment
of the first Judiciary Act of 1789.

As part of the executive branch, OLC serves the President, but
functioning as outside counsel, it is the obligation of the office to
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give the President detached, objective advice even if what turns out
to be the best legal answer is not what the President was hoping
to hear.

Now, since you have been Acting Assistant Attorney General,
have you insulated your office from the political pressures of the
White House?

Mr. Moss. I believe so, Mr. Chairman. I believe that it is the
highest calling of the Office of Legal Counsel. If we do one thing,
that one thing has to be ensuring that our judgments are made
simply on the best view of the law. They are not made for any po-
litical reason and they are not made simply to achieve a policy goal
that people want to achieve, but because we think it is the best
view. And that has been the tradition of the Office of Legal Counsel
for many, many years, and if confirmed by the Senate, what I
would hope most is that people would look back and conclude that
I continued that tradition as well.

The CHAIRMAN. What do you consider to be the proper balance
between offering legal advice to the Attorney General, that is, stat-
ing what you believe the law to be, and advancing a particular pol-
icy position to the Attorney General?

Mr. Moss. Well, I think in the end our ultimate responsibility,
our responsibility to the country, to the Constitution, and to the At-
torney General, is to provide what we think is the best view of the
law. I think that is what the Office of Legal Counsel exists for, and
I think that is why we are there.

I think there are times in which we will look at a difficult legal
question and we will come to the conclusion that a proposed ap-
proach to a policy objective simply is not legally available based on
our best interpretation of the law. And when that happens, we do
and should say, No, you can’t do it that way.

I do think, however, as lawyers for the Government, we have an
obligation, if asked, to think about whether there is a legally per-
missible way of achieving a policy goal.

The CHAIRMAN. Mr. Moss, let us assume for a moment that you
advised the President that a proposed course of conduct would be
unconstitutional. What would you do if the President disregarded
your advice and proceeded with the type of conduct which you had
finally advised him would be unconstitutional? What would you do?

Mr. Moss. Well, if I were to conclude that the President was sim-
ply ignoring legal advice and acting in a fashion that I believed
was unconstitutional where we advised that something shouldn’t
take place, I think the proper course would be for me to resign.

I think there are occasions in which lawyers in good faith can
disagree over a legal question, and I don’t want to foreclose the
possibility that either the Attorney General or the President, who
has the ultimate responsibility, could reach a different legal conclu-
sion.

If they did reach a different legal conclusion and were not simply
ignoring our advice, I think I then would have to examine and con-
sider whether that different legal conclusion represented a lack of
faith in my ability to do my job, and if I reached that conclusion,
I would, I think, have to resign as well.

The CHAIRMAN. The Supreme Court through a process of so-
called selective incorporation has applied most if not all of the pro-
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visions of the Bill of Rights against the States. Thus, for instance,
the first amendment, which originally was intended to apply only
to the Federal Government, has been applied to the States, as you
know.

The second amendment, however, which protects the rights of
law-abiding citizens to own firearms in this country, has not.

Now, do you believe that the second amendment ought to be ap-
plied to the States?

Mr. Moss. Mr. Chairman, that is not a question that I have care-
fully researched or analyzed. Someone did recently tell me that
they thought that there was evidence in the debates surrounding
the ratification of the civil rights amendments, that there was an
intent to, in fact, incorporate and apply the second amendment to
the States. But I have not independently examined that question.

The CHAIRMAN. Well, if most of the other provisions of the Bill
of Rights apply to the States, it seems natural to ask why shouldn’t
the second amendment.

Let me see if I can put it a different way. On what principled
basis would it be appropriate to apply almost all of the other provi-
sions of the Bill of Rights against the States but not the second
amendment?

Mr. Moss. Mr. Chairman, as I sit here today, I cannot articulate
such a rationale, and I have no reason to believe that there is such
a rationale. I just simply am saying that it—I think any legal ques-
tion I am reluctant to answer without having carefully studied it.

The CHAIRMAN. Fair enough. When you were in law school, you
authored a student note which criticized the Reagan administra-
tion’s practice of obtaining consent decrees in school desegregation
cases. In the note, you contend that the Reagan Justice Depart-
ment, by obtaining consent decrees in desegregation cases, which
you argue precluded participation in the suit by affected parents
and students, the Reagan administration by obtaining these con-
sent decrees purposefully sought “weaker” remedies for constitu-
tional violations by school districts than were “legally obtainable.”

In the note, you contend that the consent-decree settlements ob-
tained by the Reagan Justice Department were “weak” because
they did not “set integrative goals mandating that the school dis-
tricts achieve specific levels of desegregation.”

Now, for the sake of the record, what did you mean by “integra-
tive goals mandating * * * gpecific levels of desegregation”? Did
you mean quotas? Is there a difference between goals and quotas?
And if so, please tell me.

Mr. Moss. Mr. Chairman, I did not intend to suggest either a
goal or a quota. In fact, in the note, one of the things I discuss is
the fact that the Supreme Court has never been—certainly at the
time I wrote the note had not been particularly clear in defining
what the ultimate goal of desegregation is. What I said and I
thought the best articulation of what the goal is, is that at the end
of the day, where there has been a history of de jure segregation,
of purposeful segregation, the goal at the end of the day is to en-
sure that you no longer have a white school and a black school but
you just have schools. I didn’t intend to suggest that that was in
any means addressed to quotas or goals or anything of the sort but,



15

rather, just to achieving the eradication of racial discrimination in
the school system.

The CHAIRMAN. OK; let me ask you a couple of questions about
an office within the Justice Department, the Office of the Pardon
Attorney. As you know, the Office of the Pardon Attorney was cre-
ated by Congress and is funded by Congress. In general, Congress
has authority to provide some guidance to the agencies it funds
about how the money is spent, and I think you would agree that
there is some level of guidance that Congress can constitutionally
exercise in relation to the pardon attorney.

My question to you really is this: If Congress has the authority
to provide guidance and exercise oversight as to how funds are
spent, where is the line between congressional guidance and over-
sight of the pardon attorney on the one hand and then unconstitu-
tional intrusion into the affairs of the executive branch on the
other hand?

Mr. Moss. Mr. Chairman, that is a very difficult question. It is
a question on which actually I know members of the staff in the
Office of Legal Counsel have been working and consulting with
your staff.

What I would say is that the Office of the Pardon Attorney
stands in a fairly unique position in the executive branch because
it is one of the very few offices that discharges what is purely a
Presidential prerogative. The Framers did not give many exclusive
prerogatives to the President. There is the appointment preroga-
tive, the prerogative to receive Ambassadors, for example, and the
pardon power is one of the few enumerated powers. And in that re-
spect, it is my belief that Congress cannot regulate the pardon at-
torney to the extent the pardon attorney is acting on the Presi-
dent’s behalf in exercising that exclusive authority.

I do believe, however, Mr. Chairman, that you are quite correct
in observing that it is the Congress that funds the Office of the
Pardon Attorney and that there is some role for the Congress in
ensuring that those funds are used in an appropriate fashion and
f(g‘ Congress to make judgments regarding how best to fund that
office.

The CHAIRMAN. OK; well, thank you.

Senator Torricelli, do you have any questions?

QUESTIONING BY SENATOR TORRICELLI

Senator TORRICELLI. Mr. Moss, I only want to return to try to
help you with the second amendment question.

Mr. Moss. Thank you.

Senator TORRICELLI. Since the second amendment is the only
part of the Bill of Rights that does not restrict Federal power over
the people but seems to restrict Federal power over the States, it
seems to me somewhat unique. By Court interpretation, the Su-
preme Court, the second amendment’s sole purpose seems to be to
assure the rights of the State government to a well-ordered militia.
Therefore, it would make no sense by selective incorporation to
hold that amendment as applying to the States. It would be the
regulation of the State by the State. Its only application would be
in governing the relationship between the Federal Government and
the State government.
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I am not going to ask you to comment on that or expand upon
it because I would like to see you get confirmed today. [Laughter.]

But I think for future reference, I think that is a helpful guide
on the uniqueness of the second amendment.

The CHAIRMAN. Don’t pay too much attention to that. [Laughter.]

We have heard that before.

Mr. Moss. I know when to maintain my silence.

Senator TORRICELLI. This is a good chance to use the fifth
amendment. [Laughter.]

Mr. Moss, there is this question now about the use of the death
penalty by States and the Federal Government, and I have heard
the Attorney General has raised this question. Given the use of
DNA evidence of late, even some of us who have been strong sup-
porters of the death penalty through the years have to admit to
some concern.

Governor Ryan of Illinois noted I think seven cases in Illinois of
people on death row who were found by DNA evidence to have been
innocent.

Give me your reaction to the current Federal death penalty stat-
utes as written to the degree that you believe they require a level
of review, of proof, of fairness in the incorporation of evidence
under Justice Department procedures to assure that the Federal
Government is not going to find itself in the position of the State
of Illinois with regard to innocent people and possible execution.

Mr. Moss. Senator Torricelli, I don’t regard myself to be an ex-
pert on the Federal death penalty. We are very rarely questioned—
or questions are very rarely sent to the Office of Legal Counsel re-
garding the death penalty, although it does happen on rare occa-
sion.

It is my sense, though, without having gone back to review the
Federal statutes recently, that they were crafted in a thoughtful
and careful way and that the Congress in crafting those statutes
was concerned about ensuring the fairness of the process, ensuring
that there was appropriate counsel, appropriately skilled counsel to
represent individuals in death penalty cases, and that to assure
{,)hat the Federal death penalty system was as fair a one as it could

e.

Senator TORRICELLI. Do you believe today that under Federal
procedures: No. 1, access to competent counsel on a timely basis is
sufficiently assured; and, No. 2, the ability to present scientific evi-
dence of the best kind now available is also assured. Do the prob-
lems that we are witnessing in State government do not concern
you with respect to the Federal death penalty?

Mr. Moss. Senator Torricelli, I think that I may be violating my
own rule that I set forth to the chairman a moment ago in that I
think that I need to be careful about opining on any legal question
without studying it. And I have not gone back and looked at the
Federal death penalty statutes. I would be happy to go back and
look at that, and I am confident that that is the sort of thing that
others in the Department of Justice

Senator TORRICELLI. When the Attorney General reaches her
judgment, as she recently announced, about her own confidence in
the Federal death penalty, is she simply then getting advice from
members of her own personal staff?
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Mr. Moss. Senator Torricelli, it is my understanding that there
is one—there is an advisory committee within the Justice Depart-
ment on the death penalty that is staffed from various offices. It
is my understanding that the Deputy Attorney General’s Office is
involved in the administration of the death penalty, and that the
Criminal Division is also involved in that process. And the Office
of Legal Counsel is not on a day-to-day basis involved in those
processes, although we would be available to answer a discrete
legal question if presented to us.

Senator TORRICELLI. Mr. Chairman, I have no further questions.

The CHAIRMAN. Well, thank you. Just one other question on the
pardon attorney. Can Congress require the pardon attorney to no-
tify the victims when the President grants clemency or the Presi-
dent intends to grant clemency?

Mr. Moss. I think, Mr. Chairman, that after the President has
made a decision to grant clemency, that my concern and the con-
cern that the Office of Legal Counsel in the Justice Department
has articulated, it is substantially reduced, the concern about inter-
fering with that executive prerogative——

The CHAIRMAN. If you say you can’t, why not? Because Congress
passed the Victims’ Rights Act, which requires notification of vic-
tims. That is constitutional, isn’t it?

Mr. Moss. Mr. Chairman, I actually do believe that—I don’t be-
lieve that the pardon power would preclude the Congress from
passing a law that required notification to victims after the Presi-
dent had made a decision to grant clemency. I think there may be
some questions in some discrete areas regarding the source of the
power of the Congress to do so. But, in general, I think that if
someone is about to be released from prison, that Congress could
require that the victim of the crime that that individual committed
be notified that that person is about to be released from prison.

The CHAIRMAN. OK; well, thank you. I have looked at your
record, and it is a very fine record. And let’s see what we can do
to move you along.

I appreciate your appearing here today, and I appreciate having
your family with you, and these two children, they have been pret-
ty good kids, is all I can say. [Laughter.]

That is great.

Mr. Moss. I think so as well. Thank you.

The CHAIRMAN. Thanks so much. Appreciate it.

[The biographical information follows:]
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1. BIOGRAPHICAL INFORMATION (PUBLIC)
Full iame (include any former names used.)

Randolph Daniel Moss
Raymond Daniel Moss (until 1977)

Address: List current place of residence and office address(es).
Home: Bethesda, Maryland
Work: U.S. Department of Justice

950 Pennsylvania Ave., N.W.

Washington, D.C. 20530

Date and place of birth.

April 27, 1961
Springfield, Ohio

Marital Status (including maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es).

Married: Elizabeth Dorsey Collery
Occupation: Attorney
Employer: U.S. Department of Justice

610 D Street, NW.
Washington, D.C. 20530

Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.

College: Hamilton College
Clinton, New York
(September 1979 - May 1983)
AB Degree (awarded May 1983)

Law School: Yale Law School
New Haven, CT
(September 1983 - June 1986)
JD Degree (awarded June 1986)
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Employment Record: List (by year) all business or professional corporation,
companies, firms, or other enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were connected as an officer,
director, partner, proprietor, or employee since graduation from college.

U.S. Department of Justice
Acting Assistant Attorney General (July 1998 to present)
Deputy Assistant Attorney General (March 1996 to July 1998)
Special Counsel to the Attorney General (February 1996 to March 1996)

Wilmer, Cutler & Pickering
Partner (January 1994 to February 1996)
Associate (December 1989 to December 1993)

Justice John Paul Stevens, Associate Justice, U.S. Supreme Court
Law Clerk (February 1988 to September 1989)

Judge Pierre N. Leval, U.S. District Court Judge, Southern District of New York
Law Clerk (December 1986 to December 1987)

Yale Law School Center for Studies in Law, Economics and Public Policy
John M. Olin Fellow (September 1986 to November 1986)

Arnold & Porter
Summer Associate (Summer 1985)

Miller & Chevalier
Summer Associate (Summer 1984)

Honors and Awards: List any scholarships, fellowships, honorary degrees, and
honorary society memberships that you believe would be of interest to the Committee.

Yale Law School Center for Studies in Law, Economics and Public Policy
John M. Olin Fellow

Yale Law School

Coker Fellow
Editor, Yale Law Journal

-
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Hamilton College
Phi Beta Kappa
Summa Cum Laude
Departmental Honors in Philosophy
Patterson Prize for excellence in Philosophy

Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of
any offices which you have held in such groups.

Bar Association of the District of Columbia (present)
American Bar Association (former)

. Other Memberships: List all organizations to which you belong that are active in

lobbying before public bodies. Please list all other organizations to which you belong.

Bar Association of the District of Columbia

WETA

Discovery Creek Children’s Museum

Mohican Hills Swimming Pool

Brookmont Civic League (constitution and by-laws attached)

1 am unaware of any lobbying activity engaged in by these organizations.

. Court Admission: List all courts in which you have been admitted to practice, with

dates of admission and lapses if any such memberships lapsed. Please explain the
reason for any lapse of membership. Give the same information for administrative
bodies which require special admission to practice.

New York Court of Appeals (May 1987)

United States District Court, Southern District of New York (July 1988)
District of Columbia Court of Appeals (March 1989)

United States District Court, District of Columbia (August 1990)
United States Court of Appeals, Ninth Circuit (March 1992)

United States Court of Appeals, Tenth Circuit (August 1993)

United States District Court, Maryland (January 1994)

United States Supreme Court (February 1994)

United States Court of Appeals, Fifth Circuit (September 1994)

Public Writings: List the titles, publishers, and dates of books, articles, reports, or
other published material you have written or edited. Please supply one copy of all
published material not readily available to the Committee. Also, please supply a copy
of all speeches by you on issues involving constitutional law or lega! policy. If there

3
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were press reporis about the speech, and they are readily available to you, please
supply them.

Panel Discussion on the 1998 Supreme Court Term, Senate Judiciary Staff, July 30, 1999
{notes attached)

Testimony Concerning S. 1214, The Federalism Accountability Act of 1999, Committee on
Governmental Affairs, United States Senate, July 14, 1999 (attached)

Testimony Concerning S.J. Res. 14, A Proposed Flag Desecration Constitutional
Amendment, Committee on the Judiciary, United States Senate, April 20, 1999 (attached)

Testimony Concerning S. 1668, Whistleblower Protections for Classified Disclosures,
Permanent Select Committee on Intelligence, United States House of Representatives, May
20, 1998 (attached)

Testimony Concerning the Constitutionality of Proposed Limitations on the Tobacco
Industry, Committee on the Judiciary, United States Senate (with David W. Ogden,
Counselor to the Attorney (eneral), May 13, 1998 (attached)

Testimony Concerning Whistleblower Protections for Classified Disclosures, Select
Committee on Intelligence, United States Senate, February 11, 1998 {attached)

Note, Participation and Department of Justice School Desegregation Consent Decrees, 95
Yale Law Journal 1811 (1986) (attached)

Letter to the Editor, New York Times (November 2, 1986) {regarding oral argument in
McCleskey v. Kemp) (attached)

Why the United States Has Failed to Evolve: An Analysis of Current Western Interest
Intermediation Systems, 6 Hamilton Social Science Review 24 (1983) (attached)

. Health: What is the present state of your health? List the date of your Iast physical

examination,

Iam in good health. My last physical examination occurred on December 16, 1996,

. Public Office: State (chronologically) any public offices you have held, other than

judicial offices, including the terms of service and whether such positions were elected
or appointed. State {chronol lly) any unsuccessful candidacies for elective public
office.

Special Assistant to the Attorney General, Office of Legal Counsel, U.S. Department of

4
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Justice (February 1996 to March 1996) (appointed)

Deputy Assistant Attorney General, Office of Legal Counsel, U.S. Department of Justice
(March 1996 to July 1998) (appointed)

Acting Assistant Attorney General, Office of Legal Counsel, U.S. Department of Justice
(July 1998 to present) (appointed)

. Legal Career:

Describe chronologically your law practice and experience after graduation from law
school including:

1. whether you served as clerk to a judge, and if so, the name of the judge, the court,
and the dates of the period you were a clerk;

Law Clerk for the Honorable Pierre N. Leval, U.S. District Court Judge, Southern District of
New York (December 1986 to December 1987)

Law Clerk for the Honorable John Paul Stevens, Associate Justice, U.S. Supreme Court
(February 1988 to September 1989)

2. whether you practiced alone, and if so, the addresses and dates;
I have not practiced alone.

3. the dates, names and addresses of law firms or offices, companies or governmental
agencies with which you have been connected, and the nature of your connection
with each;

After completing my clerkship with Justice Stevens, I joined the law firm of Wilmer, Cutler
& Pickering (2445 M Street, N.-W., Washington, D.C. 20037). 1worked as an associate
with the firm from December 1989 to December 1993. In January 1994, I became a partner
in the firm. In February 1996, I leff Wilmer, Culter & Pickering to join the Office of Legal
Counsel at the Department of Justice (950 Pennsylvania Avenue, N.W., Washington, D.C.
20530). From February to March 1996, I served as a Special Assistant to the Attorney
General in the Office of Legal Counsel. In March 1996, I became a Deputy Assistant
Attorney General in the Office of Legal Counsel, and, in July 1998, I became the Acting
Assistant Attorney General for the Office of Legal Counsel.

1. What has been the general character of your law practice, dividing it into periods
with dates if its character has changed over the years?
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2. Describe your typical former clients, and mention the areas, if any, in which you
have specialized.

During the period I worked at Wilmer, Cutler & Pickering (December 1989 to February
1996), T was a general litigator with a wide range of clients and types of cases. The client to
which I devoted the most time was the Trans-Alaska Pipeline Liability Fund, a non-profit
corporate entity established by act of Congress to pay up to $100 million in claims for
damages resulting for defined oil spills. I also did substantial work for Capital Cities/ABC,
Inc., ARA Living Centers, and a number of other corporations, non-profits, and individuals.
Principal areas of my practice, while at Wilmer, Cutler & Pickering, included administrative
law, complex civil litigation, antitrust, and constitutional law.

Since joining the Office of Legal Counsel at the Department of Justice in February 1996, the
focus of my practice has changed. While at the Office of Legal Counsel, I have provided
advice — and supervised others in providing advice — within the Executive Branch on a broad
range of statutory and constitutional questions. Our clients include the Attorney General and
various Department of Justice components, the Counsel to the President, and the General
Counsels of the Executive Branch. Principal areas of my practice, while at the Office of
Legal Counsel, have included constitutional law, administrative law, national security, and
immigration.

. 1. Did you appear in court frequently, occasionally, or not at all? If the frequency of
your appearances in court varied, describe each such variance, giving dates.

While at Wilmer, Cutler & Pickering, I appeared in court occasionally, typically in federal
court, although in state court on rare occasion. I also appeared before an administrative
tribunal and in a private arbitration. The vast majority of my cases, and all of my court
appearances, were in civil matters

2. What percentage of these appearances was in:

(@) federal courts;
(b) state courts of record;
() other courts.

1 estimate that sixty percent of my appearances were in federal court, twenty percent before
administrative tribunals, and twenty percent in state court.

3. What percentage of your litigation was:

(a) civil;
(b) criminal.

-6-
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All of my court appearances, and more than ninety percent of my overall litigation
responsibilities, were in civil matters.

4. State the number of cases in courts of record you tried to verdict or judgment
(rather than settled), indicating whether you were sole counsel, chief counsel, or
associate counsel.

1 tried one case to judgment, as associate counsel, before an administrative tribunal, and tried
another to judgment, as associate counsel, in a binding arbitration. Thave never tried a case
to verdict or judgment before a court or jury.

5. What percentage of these trials was:

(a) jury;
(b) non-jury.

Neither the administrative dispute nor the binding arbitration that I tried involved the use of a
jury.

. Litigation: Describe the ten most significant litigated matters which you personally

handled. Give the citations, if the cases were reported, and the document number and
date if unreported. Give a capsule summary of the substance of each case. Identify the
party or parties whom you represented; describe in detail the nature of your
participation in the litigation and the final disposition of the case. Also state as to each
case:

(a) the date of representation;

(b) the name of the court and the name of the judge or judges before whom the
case was litigated; and

(¢} The individual name, addresses, and telephone numbers of co-counsel and

of principal counsel for each of the other parties.

1. In the Matter of the Complaint of American Trading Transportation Co., Inc., No. 90-
2619 (C.D. Cal.); Slaven v. BP America, Inc., No. 90-0722 (C.D. Cal.); State Fish Company
Inc. v. BP America, Inc., No. 91-0344 (C.D. Cal.); United States v. The Steam Tanker
American Trader, No. 91-3363 (C.D. Cal.); California ex rel. Department of Fish and Game
v. Trans-Alaska Pipeline Liability Fund, No. 92-0837 (C.D. Cal.). These consolidated cases
arose from an oil spill from the S/T AMERICAN TRADER off the coast of Huntington
Beach, California in 1990. Wilmer, Cutler & Pickering represented the Trans-Alaska
Pipeline Liability Fund (“Fund™), a non-profit corporate entity established by act of Congress
to pay up to $100 million in claims for damages resulting for defined oil spills, in the
litigation. The litigation involved claims for damages and clean-up costs by the United
States, the State of California, and various local entities; claims for damages by fisherman and
fish processors; and claims for damages by a class of businesses and individuals. In addition,
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the case involved various crossclaims and counterclaims among the defendants, including the
ship and shipowner, the owner of the oil, the owner of the mooring where the spill occurred,
and the owner of the piloting service.

Early in the litigation, the Fund filed a motion to dismiss on the ground that the oil spill was
not covered by the Trans-Alaska Pipeline Liability Act. The district court denied that
motion, Holifield v. BP America, Inc., 786 F. Supp. 840, 847 (C.D. Cal. 1991), and later
certified the question for interlocutory appeal. On interlocutory appeal, the Ninth Circuit
upheld the district court’s decision. Slaven v. BP America, Inc., 973 F.2d 1468 (9" Cir.
1992). Other reported decisions include Slaven v. American Trading Transportation
Company. Inc., 146 F.3d 1066 (9" Cir. 1998); Slaven v. BP America, Inc., 958 F. Supp.
1472 (C.D. Cal. 1997); and Slaven v. BP America, Inc,, 786 F. Supp. 853 (1992).

1 participated extensively in the litigation. I argued several motions in the district court,
including Slaven v. BP America, Inc., 786 F. Supp. 853 (1992); argued Slaven v. BP
America, Inc., 973 F.2d 1468 (9" Cir. 1992) in the Court of Appeals; prepared numerous
briefs; conducted a binding arbitration regarding reimbursement of cleanup costs paid by the
vessel owner on behalf of the Fund; took discovery on liability and class certification; and
conducted settlement negotiations with various plaintiffs and defendants.

The Fund has now settled all claims against it and all claims that it had against others.

a. I worked on this matter from 1991 until I left Wilmer, Cutler & Pickering in February
1996.

b. These cases were litigated before the Honorable Robert J. Kelleher, United States
District Judge for the Central District of California. Judges Tang, Schroeder, and
Beezer, of the U.S. Court of Appeals for the Ninth Circuit, heard and decided the Trans-
Alaska Pipeline Liability Act coverage appeal.

¢. Other counsel:

William P. Barry

400 Oceangate

Suite 800

Long Beach, CA 90802
(562) 435-9102

Counsel for British Petroleum
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David E.R. Woolley

Cogswell Woolley, Nakazawa & Russell
Landmark Square

444 West Ocean Boulevard, Suite 1700
Long Beach, CA 90802-4614

(562) 495-6000

Counsel for Attransco, Inc.

John S. Gray, Esq.

Law Offices of John S. Gray

5160 Birch Street, Suite 200

Newport Beach, California 92708

(949) 251-1377

Counsel for the Newport Sailing Club, Inc.

Sylvia Cano Hale
Deputy Attorney General
Office of the Attorney General
300 South Spring Street, Suite 500
Los Angeles, CA 90013
(213) 897-2606
and
Mary Newcombe
Hedges & Caldwell
606 South Olive Street, Suite 500
Los Angeles, CA 90014
(213) 629-9040
Counsel for the State of California

Gail Hutton
City Attorney
P.O. Box 190
2000 Main Street
Huntington Beach, CA 92648
City of Huntington Beach
(714) 840-8847
and
James H. Ackerman
Special Counsel
One World Trade Center, Suite 1440
Long Beach, CA 90831
(562) 436-9911
Counsel for the City of Huntington Beach
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Thomas M. Crehan

United Food Processors

26509 Academy Drive

Palos Verdes Peninsula, CA 90274
(310) 541-0646

Counsel for G. Nazzereno, Inc,, et al.

Marc M. Seltzer
Susan Godfrey, L.L.P.
1880 Century Park East, Suite 950
Los Angeles, CA 90067-1606
(310) 789-3100
and
Gretchen M. Nelson
707 Wilshire Blvd., Suite 5000
Los Angeles, Ca 90017
(213) 622-6469
Counsel for the Slaven class

Nicholas Chrisos

County of Orange

10 Civic Center Plaza

P.O. Box 1379

Santa Ana, CA 92702-1379

(714) 834-3307

Counsel for the County of Orange
and the County of Orange Flood
Control District

Robin Flory

City of Newport Beach

P.O. Box 1768

3300 Newport Blvd.

Newport Beach, CA 92659-1768
(949) 644-3131

Counsel for the City of Newport Beach

Carlton E. Russell

Russell & Mirkovich

One World Trade Center, Suite 1450
Long Beach, CA 90831-1450

(562) 436-9911

Counsel for Brandenburger Marine, Inc.

-10-



28

Nicholas S. Politis

Flynn, Delich & Wise

One World Trade Center, Suite 1800

Long Beach, CA 90831-1800

(562) 435-2626

Counsel for Golden West Refining Company

Philip A. Berns
U.S. Department of Justice
Torts Branch, Civil Division
P.O. Box 36028
450 Golden Gate Avenue, 10% Floor
San Francisco, CA 94102-3463
(415) 556-3146
and
Robert R. Klotz
Environment and Natural Resources Div.
U.S. Department of Justice
301 Howard Street, Suite 870
San Francisco, CA 94105
(415) 744-6491
Counsel for the United States of America

Howard D. Sacks

350 West Fifth St., Suite 202

San Pedro, CA 90731

Counsel for Salvatore Russo, et al.

Co-counsel:

Francis J. MacLaughlin
White & Case

633 West Fifth Street
Suite 1900

Los Angeles, CA 90071
(213) 620-7725

2. Inre the Exxon Valdez, No. A89-095 (D. Alaska); In re Joint Briefing of Issues on
Appeal from the Trans-Alaska Pipeline Liability Fund, No. T92-1000 (D. Alaska); Trans-

Alaska Pipeline Liability Fund v. Exxon Shipping Co., No. A94-462 (D. Alaska). These
cases arose from the EXXON VALDEZ oil spill in Prince William Sound, Alaska in March

1989. Wilmer, Cutler & Pickering represented the Trans-Alaska Pipeline Liability Fund
(“Fund”), a non-profit corporate entity established by act of Congress to pay up to $100
million in claims for damages resulting for defined oil spills, in the litigation. In light of the
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massive number of claims resulting from the oil spill, the district court urged claiinants to file
adminisirative claims with the Fund, which would then be subject to appeal to the district
court. The Fund retained John J. Gibbons, the former Chief Judge of the U.S. Court of
Appeals for the Third Circuit, to evaluate and pass upon each claim, and retained experts,
adjusters, and counsel to assist in this process. Judge Gibbons, with the assistance of
Wilmer, Cutler & Pickering, reviewed more than 29,000 claims and issued decisions with
respect to each claim. Approximately 3,300 claims were appealed to the district court, and a
smaller number of claims were appealed to the court of appeals for the Ninth Circuit, see In
re Joint Briefing of Issues on Appeal from the Trans-Alaska Pipeline Liability Fund, 51 F.3d
280 (9" Cir. 1995); Adkins v. Trans-Alaska Pipeline Liability Fund, 101 F.3d 86 (9™ Cir.
1996). One of the most significant issues decided by the district court on appeal was the
compensability of remote claims for damages -- i.e. claims for economic loss where the
injured party’s property was not touched by the oil. Issues addressed by the Court of
Appeals included the. compensability of claims for loss of recreational use of public
resources, for non-economic losses (i.e. cultural or psychic) resulting from the inability to
engage in a subsistence way of life, and for remote damages. Id. See also Benefiel v. Exxon
Corporation, 959 F.2d 805 (9™ Cir. 1992) (addressing remote claims). All claims against the
Fund relating to the EXXON VALDEZ spill have now been either finally adjudicated or
settled.

In addition to adjudicating claims against the Fund, and defending its determinations on
appeal, the Fund brought suit against Exxon and Exxon Shipping for reimbursement,
principally on a subrogation theory, for amounts paid by the Fund to claimants, as well as
related costs. Exxon and Exxon Shipping moved for summary judgment with respect to a
number of the Fund’s claims, and, following the district court’s decision on that motion, the
Fund and Exxon and Exxon Shipping entered into a settlement.

My principal participation in this matter involved briefing issues on appeal to the district
court and court of appeals, pursuing the Fund’s claims against Exxon and Exxon Shipping,
and negotiating a settlement with Exxon and Exxon Shipping.

a. I worked on this matter from 1992 through 1995.

b. Although some of the EXXON VALDEZ claims were litigated in state court, litigation
invelving claims against and by the Fund was limited to federal court. The federal cases
were before the Honorable Russell Holland, Chief Judge of the United States District
Court for the District of Alaska. Judges Pregerson, Kozinski, and Leavy, of the U.S.
Court of Appeals for the Ninth Circuit, heard and decided the appeal in In re Joint
Briefing of Issues on Appeal from the Trans-Alaska Pipeline Liability Fund, 51 F.3d 280
(9" Cir. 1995). Judges Kozinski, Leavy and Schwarzer, of the United States Court of
Appeals for the Ninth Circuit, heard and decided the appeal in Adkins v. Trans-Alaska
Pipeline Liability Fund, 101 F.3d 86 (9* Cir. 1996).
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Other counsel:

John F. Daum
O’Melveny & Meyers
555 13" Street, N.W.
Washington, D.C. 20004
(202) 383-5300

and
E. Edward Bruce
Covington & Burling

1201 Pennsylvania Avenue, N.W.

‘Washington, D.C. 20002
(202) 662-6000

30

Counsel for Exxon and Exxon Shipping

Counsel for Claimants Who Disputed Fund Adjudications:

Sanford E. Pitler
Bennett & Bigelow
1111 3" Avenue
Suite 1580

Seattle, WA 98101
(206) 622-5511

Timothy J. Petumenos
Birch, Horton, Bittner
& Cherot

1127 W. 7" Ave.
Anchorage, AK 99501
(907) 276-1550

Cathleen N. McLaughlin
Brena & McLaughlin, P.C.
310K Street

Suite 601

Anchorage, AK 99501
(907) 258-2000

Paul L. Davis

Paul L. Davis & Associates
510 L Street

Suite 270

Anchorage, AK 99501
(907) 278-5000

Harold Berger

Berger & Montague, P.C.
1622 Locust Street
Philadelphia, PA 19103
(215) 875-3000

Mark S. Bledsoe
Bledsoe and Knutson
2525 Blueberry Road
Suite 206

Anchorage, AK 99503
(907) 272-5200

Michael Hausfeld

Cohen, Milstein, Hausfeld & Toll
West Tower, Suite 500

1100 New York Avenue, NW.
Washington, D.C. 20005

(202) 408-4600

G.R. Eschbacher

718 Barrow Street
Anchorage, AK 99501
(907) 276-8001
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Faegre & Benson

2200 Norwest Center

90 South 7* Street
Minneapolis, MN 55402-3901
(612) 336-3000

Barry J. Klinckhardt

Guilfoil, Petzall & Shoemake
Twentieth Floor

100 North Broadway

St. Louis, MO 63102

(314) 241-6890

Terence Gargan

Bruce Tuttle

Hill, Betts & Nash

Suite 5215

One World Trade Center
New York, NY 10048
(212) 839-7000

Hans E. Johnsen
2100 Pacific Building
720 3 Avenue
Seattle, WA 98104
(206) 587-6224

Martin L. Laurence

4141 Brooklyn Avenue NE #4035
Seattle, WA 98105

(206) 547-7778

A. Lee Peterson, P.C.

1115 West Fireweed, Suite 600
Anchorage, AK 99503

(907) 276-8330

31

Samuel J. Fortier
Fortier & Mikko

2550 Dahali Street
Anchorage, AK 99503
(907) 277-4222

Andrew M. Hemenway
425 G Street
Anchorage, AK 99501

Richard A. Jameson
Richard A. Jameson
& Associates

500 L Street

Suite 502

Anchorage, AK 99501
(907) 272-9377

Walter Featherly

Koval & Featherly

601 West Fifth Avenue
Suite 900

Anchorage, AK 99501
(907) 258-6600

Arnold Levin

Craig A. Cohen

Levin, Fishbein, Sedran & Berman
320 Walnut Street, Suite 600
Philadelphia, PA 19106

(215) 592-1500

William G. Royce
William G. Royce, Attorney
at Law
1029 W. 3" Avenue, Suite 510
Anchorage, AK 99501
(907) 279-6595
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Lloyd Benton Miller C.R. Kennally

Sonosky, Chambers, Sachse, Stepovich, Kennally & Stepovich, P.C.
Miller & Munson 733 W. 4" Avenue, Suite 401

900 W. 5% Avenue, Suite 700 Anchorage, AK 99501

Anchorage, AK 99501 (907) 279-9352

(907) 258-6377

Louis Tarasi Charles E. Tulin

Tarasi & Johnson 529 W. 3" Avenue

510 3 Avenue Anchorage, AK 99501

Pittsburgh, PA 15219-2191 (907) 272-9546

{412) 391-7135

Phillip Paul Weidner John G. Young

Phillip Paul Weidner Karien L. Bailuff

& Associates, Inc. Young, deNormandis & Oscarsson

330 L Street, Suite 200 Suite 2010, West Lake Center

Anchorage, AK 99501 1601 5™ Avenue

(907) 277-7000 Seattle, WA 98101

{206) 224-9818

Robert P. Zuanich
4209 21* Avenue West
Suite 301

Seattle, WA 98199
(206) 542.2159

Co-counsel:

John J. Gibbons

Gibbons, Del Deo, Dolan, Griffinger & Vecchione
One Riverfront Plaza

Newark, NJ 07162

(973) 5964500

David Devine

Groh, Eggers

3201 C Street, Suite 400
Anchorage, AK 99503
(907) 562-6474

The names, addresses and telephone numbers of all claimants’ counsel is attached hereto.
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3. In the Matter of College Football Association and Capital Cities/ABC, Inc., Docket No.
9242, Federal Trade Commission. This was an administrative action commenced by the
Federal Trade Commission against the College Football Association, Capital Cities/ABC,
Inc. and ESPN, alleging that the respondents engaged in an unreasonable restraint of trade in
the marketing of college football telecasts and telecast rights. Wilmer, Cutler & Pickering
represented Capital Cities/ABC, Inc. and ESPN in the proceeding. After several months of
litigation, the Administrative Law Judge dismissed the case on the ground that the Federal
Trade Commission lacks jurisdiction over non-profit entities, that the College Football
Association is a non-profit entity, and that this jurisdictional limitation should not be
circumvented by seeking to enjoin Capital Cities/ABC, Inc. and ESPN from maintaining their
contractual arrangement with the College Football Association. See Initial Decision and
Order, In the Matter of College Football Association and Capital Cities/ABC, Inc., Docket
No. 9242 (July 29, 1991). That decision was upheld on appeal by the full Commission. See
In the Matter of College Football Association and Capital Cities/ABC, Inc,, 5 Trade Reg.
Rep. (CCH) 123,631 (July 16, 1994). Although the action against Capital Cities/ABC, Inc.
was dismissed without prejudice to bring a subsequent action, the Commission did not do so.

I participated in the drafting of motions, including the motion to dismiss and/or for summary
judgment, the discovery process, witness interviews, the preparation of trial strategy, and
drafting of the appeal brief.

c. Most of my work on this matter was in 1990 and 1991.

d. The matter was initially litigated before James P. Timony, Administrative Law Judge,
Federal Trade Commission. It was decided on appeal by the full Commission (Chairman
Steiger and Commissioners Azcuenaga, Owen, Starek, and Yao).

e. Other counsel:

Michael E. Antalics

Assistant Director

Bureau of Competition

Federal Trade Commission

601 Pennsylvania Avenue, N.'W.

Room 2636

Washington, D.C. 20580

(202) 326-2821

Counsel for the Federal Trade Commission Staff’
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Lewis A. Engman
Winston & Strawn
1400 L. Street, N.W.
Washington, D.C. 20005
(202) 317-5700

and
Clyde A. Muchmore
1800 Mid-America Tower
20 N. Broadway
Oklahoma City, OK 73102
(405) 235-7700
Counsel for the College Football Association

4. Pappas v. Prime Ticket Network, No. CV-F-92-5589. In this case, a local television
broadcast station brought suit against the Pacific-10 Conference, Capital Cities/ABC
Inc., ESPN, Prime Ticket Network, and others alleging that the time period exclusivity
provisions in certain college football telecast agreements precluded the local station
from televising certain Fresno State University football games. The local telecaster
alleged claims under Sections 1 and 2 of the Sherman Act, California antitrust law, and
California tort law. Wilmer, Cutler & Pickering represented Capital Cities/ABC, Inc.
and ESPN in the case. Heller, Ehrman, White & McAuliffe, a California law firm, also
represented Capital Cities/ABC, Inc. and took principal responsibility for handling the
case as it approached trial. ESPN was voluntarily dismissed from the case. Capital
Cities/ABC, Inc. settled with the plaintiff prior to trial.

My participation in the case involved drafting various substantive motions, answering the
complaint, preparing discovery requests, and engaging in settlement discussions.

a. My work on this matter occurred in 1992 through 1995.

b. The case was before the Honorable Oliver Wanger, United States District Judge for the
Eastern District of California.

c. Other counsel:

Gary E. Cripe

Cripe & Graham

2436 North Euclid Avenue, Suite 5
Upland, CA 91786

(909) 981-5212

Counsel for Pappas Telecasting, Inc.
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John N. Hauser

McCutchen, Doyle, Brown & Enersen
Three Embarcadero Center

San Francisco, CA 94111

(415) 393-2000

Counsel for the Pacific-10 Conference

Steven M. McClean

Kane, McClean & Mengshol

1530 East Shaw Avenue, Suite 118
Fresno, CA 93755

(209) 227-7200

Counsel for Prime Ticket Network

Eric Bloch

Assistant Attorney General

Oregon State Department of Justice
100 Justice Building

Salem, OR 97310

(503) 378-2056

Counsel for Oregon State University

Tiny Kondo

Assistant Attorney General

Washington State Department of Justice
900 4™ Street, Suite 2000

Seattle, WA 98164

(206) 464-7663

Counsel for Washington State University

Co-counsel:

M. Laurence Popofsky

Heller, Ehrman, White & McAuliffe
333 Bush Street

San Francisco, CA 94104

(415) 772-6000

Timothy Buchanan

Dietrich, Glasrud & Jones

5250 North Palm Avenue, Suite 402
Fresno, CA 93704

(209) 435-5250
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5. SPCFILC Inc. v. Visa U.S A Inc., 36 F.3d 958 (10" Cir. 1994). This was an appeal
from a judgment against Visa U.S.A. for violating Section 1 of the Sherman Act. Wilmer,
Cutler & Pickering filed an amicus brief on behalf of the American Bankers Association,
Independent Bankers Association of America, Colorado Bankers Association, Community
Bankers Association of Kansas, Community Bankers Association of Oklahoma, Independent
Bankers of Colorado, Independent Community Bankers of New Mexico, New Mexico
Bankers Association, Kansas Bankers Association, Utah Bankers Association, Wyoming
Bankers Association, and Citibank Corporation in support of Visa. Visa is a joint venture
with approximately 6000 members, which individually issue Visa credit cards. Sears, a
competitor issuing its own credit card, the Discover Card, sought to become a member of
Visa. Visa, however, rejected Sears’ applications, and promuigated a by-law precluding
Sears and the owners of other competitive cards from joining Visa. Sears then brought suit
under the Sherman Act, and the jury entered judgment in its favor.

On appeal, the Court of Appeals for the Tenth Circuit reversed the district court’s denial
of Visa’s motion for judgment notwithstanding the verdict. The court held that Visa’s
actions were reasonable given the absence of evidence that price was raised, output
decreased, or that Sears could not develop a new card without Visa.

My participation in the litigation involved drafting the banks’ amicus brief i support of
Visa.

a. My work on this matter occurred in 1993.

b. The case was heard and decided on appeal by Judges Moore, Seth and Daugherty, of the
U.S. Court of Appeals for the Tenth Circuit.

¢. Other counsel:

William H. Pratt

Kirkland & Ellis

Citicorp Center

153 E. 53d Street

New York, NY 10022

(212) 446-4800

Counsel for MountainWest Financial, Inc. (Sears)
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M. Laurence Popofsky

Heller, Ehrman, White & McAuliffe
333 Bush Street

San Francisco, CA 94104

(415) 772-6000

Counsel for Visa, U.S. A,

Phillip Areeda
(deceased)
Counsel for amici curiae American Automobile Manufactures Assn.

Robert Bork

1150 Seventeenth Street, N.W.

Washington, D.C. 20036

(202) 862-5851

Counsel for amici curiae American Financial Services Assn.

E. Thomas Sullivan

Dean and William S. Pattee Professor of Law
University of Minnesota Law School

229 19" Avenue

South Minneapolis, MN 55455

(612) 625-1000

Counsel for amici curiae Bankcard Holders of America

Co-counsel:

Leonard J. Rubin

Bracewell & Patterson, L.L.P.
2000 K Street, N.'W.
Washington, D.C. 20006
(202) 828-5834

6. Joyce Riley v. St. Luke’s Episcopal Hospital, 1999 WL 1034213 (Nov. 15, 1999).
In this case, the district court held that qui tam relators lack Article III standing to seek

relief under the False Claims Act, 31 U.S.C. § 3729 et seq. See 982 F. Supp. 1261
(S.D. Tex. 1997). After the district court ruled, the United States intervened in the
litigation as an appellant in order to defend the constitutionality of the statute. The
Court of Appeals for the Fifth Circuit affirmed the judgment, but on the alternative
ground that the qui tam provision violates the take care clause of the Constitution and
the constitutional doctrine of separation of powers. Simultaneously, the Court of
Appeals ordered that the case be reheard en banc. 1999 WL 1034216 (Nov. 15, 1999).
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I became involved in the litigation after the panel decision of the Court of Appeals and,
working with attorneys in the Civil Division, helped craft the brief for the United States on
rehearing en banc, which defends the constitutionality of the qui tam provisions of the False
Claims Act.

My work on this matter began in November 1999 and is ongoing.

b. The case was litigated at the district court level before the Honorable Kenneth M. Hogyt,

United States District Judge for the Southern District of Texas. Judges Smith, DeMoss,
and Stewart, of the U.S. Court of Appeals for the Fifth Circuit, heard and decided the
case on appeal. Judge DeMoss filed a concurring opinion and Judge Stewart dissented.
All Judges of the Court of Appeals, with the exception of Judge King, who was recused,
ordered rehearing en banc.

Other counsel:

Jim M. Perdue, Sr.
Perdue Law Firm
2727 Allen Parkway
Suite 800

Houston, TX 77019
(713) 520-2500
Counsel for Riley

L. Boyd Smith, Jr.

Vinson & Elkins

2300 First City Towers

1001 Fannin Street, Suite 2300

Houston, TX 77002

(713) 758-2222

Counsel for St. Luke’s Hospital, Branislav Radovancevic and the Texas Heart Institute

Solace Kirkland Southwick

Mayor, Day, Caldwell & Keeton

700 Louisiana Street

Suite 1900

Houston, TX 70022

(713) 225-7000

Counsel for Frazier and Surgical Associates of Texas, PA
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Antoinette B. flunter

Office of the Attorney General

300 W. 15™ Street

Austin, TX 78681

Coungel for The University of Texas Houston Health Science Center

William Joseph Boyce

Fulbright & Jaworski

1301 McKinney Street

Suite 5100

Houston, TX 77010-3095

(713) 651-5151

Counsel for Baylor Cotllege of Medicine

Brian Patrick Johnson

Hanen, Alexander, Johnson & Spalding
600 Travis Street, Suite 3850
Houston, TX 77002

Counsel for Massin

Brian Stuart Koukoutchos
Taxpayers Against Fraud, The False Claims
Act Legal Center
220 19" Street, N.W.
Suite 501
‘Washington, D.C. 20036
(202) 296-4826
Coungsel for Taxpayers Against Fraud, The False Claims Act Legal Center

Cathy M. Ventrell-Monsees

Dorothy Marie Siemon

American Ass’n for Retired Persons

601 E Street, N.W,

Washington, D.C. 20049

(202) 4342277

Counsel for American Ass’ni of Retired Persons

James B. Helmer, Jr.

Helmer, Lugbill, Martins & Morgan

105 East 4™ Street

Cincinnati, OH 45202

(513) 421-2400

Counsel for National Employment Lawyers Ass’n
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Paul D. Kamenar

Washington Legal Foundation

2009 Massachusetts Ave., N'W.
Washington, D.C. 20036

(202) 588-0302

Counsel for Washington Legal Foundation

Donald Baxter Craven

Miller & Chevalier

635 15® Street, N'W.

Suite 900

Washington, D.C. 20005

(202) 626-5800

Counsel for Chamber of Commerce of the United States of America and
American Petroleum Institute

Stephen P. Murphy

American Health Care Ass'n

1201 L Street, N'W.

Washington, D.C. 20005

(202) 842-0444

Counsel for American Health Care Ass'n

Ray M. Aragon

McKenna & Cuneo

1900 K Street, N'W.

Washington, D.C. 20006

(202) 496-7500

Counsel for Aerospace Industries Ass’n of America,
American Hosp. Ass’n,

Electronic Industries Alliance,

National Defense Industrial Ass’n, and

Professional Services Council

Jack R. Bierig

Sidley & Austin

1722 Eye Street, NW.

‘Washington, D.C. 20006

(202) 736-8000

Counsel for American Medical Ass’n and
The Ass’n of American Medical Colleges

(9™ Cir. 1995), rev’d, 521 U.S. 898 (1997); Frank v. United States, 78 F.3d 815 (2d Cir.
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1996), vacated, 521 U.S. 1114 (1997). These cases involved challenges to the
constitutionality of the interim provisions of the Brady Handgun Violence Protection Act,
and, in particular, to the requirement that local Chief Law Enforcement Officers perform
background checks on individuals seeking to purchase handguns. Wilmer, Cutler &
Pickering represented Handgun Control, Inc., the Center to Prevent Handgun Violence, the
Federal Law Enforcement Officers’ Association, the Fraternal Order of Police, the
International Association of Chiefs of Police, the Major Cities Chiefs, the National
Association of Police Organizations, the National Organization of Black Law Enforcement
Executives, the National Troopers’ Coalition, and the Police Executive Research Forum.
These groups appeared as amici curiae in support of the United States, and argued that the
interim provisions were constitutional. In Koog v. United States, 79 F.3d 452 (5™ Cir.
1996), the Court of Appeals for the Fifth Circuit held that the interim provisions
impermissibly commandeered state officials to assist in the enforcement of federal law, and
thus violated the Tenth Amendment to the Constitution. In Mack v. United States, 66 F.3d
1025 (9™ Cir. 1995), rev’d, 521 U.S. 898 (1997), and Frank v. United States, 78 F.3d 813
(2d Cir. 1996), vacated, 521 U.S. 1114 (1997), the Courts of Appeals for the Ninth and
Second Circuits, respectively, upheld the interim provisions against constitutional challenge.
The Supreme Court granted certiorar in the Mack case, held that the interim provisions
impermissibly commandeered state officials to implement federal law, and reversed the Ninth
Circuit’s judgment. See Printz v. United States, 521 U.S. 898 (1997).

My participation in the litigation consisted of drafting amicus briefs supporting the
constitutionality of the interim provisions. I had left Wilmer, Cutler & Pickering by the time
the case reached the Supreme Court, and thus did not participate in briefing the case before
the Supreme Court.

a. My work on these cases occurred in 1994 and 1995.

b. Koog v, United States, 79 F.3d 452 (5* Cir. 1996), was heard and decided by Judges
Jolly, Benavides and Duplantier of the Court of Appeals for the Fifth Circuit; Mack v.
United States, 66 F.3d 1025 (9" Cir. 1995), was heard and decided by Judges Choy,
Canby and Fernandez of the Court of Appeals for the Ninth Circuit, with Judge
Fernandez concurring in part and dissenting in part; and Frank v. United States, 78 F.3d
815 (2d Cir. 1996), was heard and decided by Judges Cardamone, Miner and Calabresi
of the Court of Appeals for the Second Circuit, with Judge Miner concurring based on
standing.
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Other counsel:

Koog v. United States, 79 F.3d 452 (5" Cir. 1996}

Walter Dellinger (Current Address)
Assistant Attorney General O’ Melveny & Myers
Office of Legal Counsel 555 13® Street, N.W.
U.S. Department of Justice Washington, D.C. 20004
950 Pennsylvania Avenue, N.W. (202) 383-5300

Washington, D.C. 20530
(202) 514-2051
Counsel for the United States of America

Stephen P. Halbrook

10560 Main Street
Suite 404
Fairfax, VA 22030
(703)352-7276 .
Counsel for Sheriffs Bill McGee and J.R. Koog
And Forrest County
Richard A. Cordray (Current Address)
State Office Tower 655 15™ Street, N.W.
30 East Broad Street, 17" Floor Washington, D.C. 20005
Columbus, OH 43215 (202) 879-5276

(614) 466-5026
Counsel for the States of Ohio
as amicus curiae

Jonathan K. Baum

Katten, Muchin & Zavis

525 West Monroe Street, Suite 1600

Chicago, IL 60661

(312) 902-5200

Counsel for U.S. Senate Committee on the Judiciary
Subcommittee on the Constitution as amicus curiae

Mack v. United States, 66 F.3d 1025 (5" Cir. 1995):

Mark Stern

Attorney, Appellate Staff
Civil Division, Room 7124
U.S. Department of Justice
950 Pennsylvania Ave., N.'W.
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Washiagton, D.C. 20530
(202) 514-5089
Counsel for the United States of America

Stephen P. Halbrook

10560 Main Strect

Suite 404

Fairfax, VA 22030

(703) 352-7276

Counsel for Sheriff Richard Mack

Richard A. Cordray (Current Address)

State Office Tower 655 15" Street, N'W.

30 East Broad Street, 17° Floor Washington, D.C. 20005
Columbus, OH 43215 (202) 879-5276

(614) 466-5026
Counsel for the States of Ohio and New York
as amici curiae

Jonathan K. Baum

Katten, Muchin & Zavis

325 West Monroe Street, Suite 1600

Chicago, IL 60661

(312) 902-5200

Counsel for Senator Paul Simon as amicus curiae

James H. Warner

National Rifle Association

11250 Waples Mill Road

Fairfax, VA 22030

(703) 267-1000

Counsel for Law Enforcement Alliance of America
as amicus curiae

Frank v, United States, 78 F.3d 815 (2d Cir. 1996):

Mark Stern

Attorney, Appellate Staff

Civil Division, Room 7124

U.S. Department of Justice

950 Pennsylvania Ave., N'W.
Washington, D.C. 20530

(202) 514-5089

Counsel for the United States of America

_26-
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Andrea L. Gallitano

P.O. Box 473

Barre, VT 05641

(802) 479-2552

Counsel for Sheriff Samuel Frank

8. Young Adjustment Company v. Dart Group Corporation, PJM-93-2421 (D. Md.). In this
case, Young Adjustment Company sought to recover from the Dart Group an amount
allegedly due on a contract for services. Wilmer, Cutler & Pickering represented the Dart
Group, and its subsidiary, Trak Auto Corporation, in the case. In April 1992, fifieen Trak
Auto Corporation stores located in Los Angeles, California, were looted, burned, or
destroyed in riots that followed the verdict in the Rodney King case. The Dart Group asked
Young Adjustment to represent Dart in pursuing insurance claims for its Los Angeles losses.
The Dart Group was not satisfied with the services provided, and eventually terminated its
relationship with Young Adjustment. Young Adjustment sued for an amount that it claimed
was still due for its services. After discovery was taken, the Dart Group moved for summary
judgment on the ground that Young Adjustment was not licensed in California and that,
accordingly, the alleged contract was illegal and unenforceable. In response, Young
Adjustment argued that, under the dormant commerce clause of the United States
Constitution, they could not be required to be licensed in every state in which they practice.
The Dart Group responded that the dormant commerce clause does not preclude multiple-
state licensing requirements and that, in any event, Congress had authorized the states to
legislate in a manner that might limit interstate commerce in the insurance industry. The
district court denied the motion for summary judgment, and the case subsequently settled.

My role in the case involved answering the complaint, taking and providing discovery,
drafting and arguing motions, and engaging in settlement discussions,

a. I worked onthe case in 1993 and 1994,

b. The case was litigated before the Honorable Peter J. Messitte, United States District
Judge for the District of Maryland.

¢. Other counsel:

Allen S, Rugg

Kutak Rock

1101 Connecticut Avenue, N.W.

Suite 1000

Washington, D.C. 20036

(202) 828-2421

Counsel for Young Adjustment Company, Inc.

<27
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9. Ethicon, Inc. v. Food and Drug Administration, 762 F. Supp. 382 (D.D.C. 1991). Inthis
case, Ethicon, Inc. challenged an administrative decision of the Food and Drug
Administration (FDA) to reclassify a generic class of absorbable surgical sutures from Class
11 to Class I1 under the Medical Device Amendments. Wilmer, Cutler & Pickering
represented Ethicon in the case. Ethicon argued that the FDA improperly characterized the
generic class of devices at issue, that it disregarded evidence that the devices at issue did not
satisfy the “essentially identical” standard, and that it improperly relied on the Section 360k
premarket notification process. FDA and the manufacturer of the generic sutures defended
the FDA’s reclassification decision. Ethicon initially sought a preliminary injunction or
temporary restraining order preventing the manufacturer of the generic suture from
marketing its product. The district court desied that motion. See Ethicon, Inc. v. Food and
Drug Administration, 1991 WL 29897 (D.D.C. Feb. 20, 1991). Subsequently, the district
court granted summary judgment in favor of the defendants, concluding that the FDA acted
within its discretion in reclassifying the absorbable surgical sutures and acted in accordance
with procedural requirements. Ethicon, Inc. v. Food and Drug Administration, 762 F. Supp.
382 (D.D.C. 1991). No appeal was taken.

My work on the case included drafting the complaint, a motion for a preliminary injunction
or temporary restraining order, supporting affidavits, and a motion for summary judgment.

a. 1 worked on the case in 1990 and 1991,

b. The case was litigated before the Honorable Joyce Hens Green, United States District
Judge for the District of the District of Columbia.

¢. Other counsel:

Sanford M. Litvack (Current Address)

Dewey, Ballentine, Bushby, Palmer & Wood The Walt Disney Company
1301 Avenue of the Americas 500 Scuth Buena Vista Street
New York, NY 10019 Burbank, CA 91521

(212) 259-8000 (818) 560-1000

Counsel for U.S. Surgical Corporation

Michael T. Ambrosino

Assistant United States Attorney

Judiciary Center Building

555 4% Street, N.W.

Washington, D.C. 20001

(202) 514-7566

Counsel for the Food and Drug Administration
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Co-counsel:

Michael F. Cole

Washington, Perito & Dubuc
1120 Connecticut Avenue, N.W.
Washington, D.C. 20036

(202) 857-2211

10. Inthe Matter of 1989 Cable Royalty Distribution Proceedings, No. 91-2-89CD,
Copyright Royalty Tribunal. Under Section 111 of the Copyright Act, cable operators who
retransmitted works from broadcast television were required to pay a royalty fee for use of
the work, and the Copyright Royalty Tribunal was authorized to distribute the pool of cable
royalty fees among the eligible copyright owners. In this proceeding, the Copyright Royalty
Tribunal was required to make a percentage allocation of the pool of royalty payments
among various categories of copyright owners. Wilmer, Cutler & Pickering represented the
class of Public Television copyright owners in the proceeding. After receiving written
submissions, hearing live testimony and cross-examination, and receiving post-trial
submissions, the Tribunal made the required allocation. The Public Television copyright
owners were awarded a four percent share. In the Matter of 1989 Cable Royalty
Distribution Proceedings, 57 Fed. Reg. 15286 (April 27, 1952).

[ participated in interviewing witnesses, preparing our client’s direct case, which included
declarations and supporting material, and in the examination of witnesses at the proceeding.

a. I worked on the matter briefly in 1990, substantially in 1991, and briefly in 1992,

b. The proceeding was litigated before the Copyright Royalty Tribunal (Cindy Daub,
Chairman).

¢. Other counsel:

John H. Midlen, Jr.
Midlen & Guillot, Chartered
3238 Prospect Street, N'W.
Washington, D.C. 20007-3214
(202) 333-1500

and
Barry H. Gottfried
Fisher, Wayland, Cooper & Leader
1255 23" Street, N'W.
Suite 800
Washington, D.C. 20037
(202) 775-3541

~20.
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and
Richard M. Campanelli
Gammon & Grange
1925 K Street, N'W.
Suite 300
Washington, D.C. 20006
(202) 862-2000
Counsel for Devotional Claimants

Niki Kuckes

Miller, Cassidy, Larroca & Lewin
2555 M Street, N.W.

Suite 500

Washington, D.C. 20037

(202) 833-5123

Counsel for National Public Radio

Armnold P. Lutzker
Barbara S. Ianiello
Dow, Lohnes & Albertson
1255 23" Street, N.W.
Suite 500
Washington, D.C. 20037
(202) 776-2000

and
Arthur Scheiner
Dennis Lane
Holland & Knight
888 17" Street, N.W.
Suite 900
Washington, D.C. 20006
(202) 955-3000
Counsel for Program Suppliers

Charles T. Duncan
Michael Faber
Reid & Priest
Market Square
701 Pennsylvania Avenue, N'W.
Washington, D.C. 20007
(202) 508-4000
and
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1. Fred Koenigsberg

White & Case

1155 Sixth Avenue

New York, NY 10036
(212) 819-8200

Counsel for Music Claimants

Douglas G. Thompson, Jr.

L. Kendall Satterfield

Finkelstein, Thompson & Loughran
2828 Pennsylvania Avenue, N.W.
Suite 200

Washington, D.C. 20007

(202) 337-8000

Counsel for Canadian Programming

John 1. Stewart, Jr.

Lori Baftistoni

Crowell & Moring

1001 Pennsylvania Avenue, N'W.

Washington, D.C. 20004-2505

(202} 624-2500

Counsel for National Association of Broadcasters

Robert A. Garrett

Arnold & Porter

Thurman Arnold Building

555 Twelfth Street, N'W.
Washington, D.C. 20004

(202) 942-5444

Counsel for Joint Sports Claimants

17. Legal Activities: Describe the mest significant legal activities you have pursued,
imcluding significant litigation which did not progress to trial or legal matters that did
net invelve litigation. Describe the nature of your participation in this question,
please omit any information protected by the attorney-client privilege (unless the
privilege has been waived.)

While in private practice, many of my significant legal activities involved the litigation
discussed above. However, 1 also provided advice in a number of matters that were not
litigated or in which I did not personally handle the litigation. This advice often involved
questions of constitutional faw. I provided advice, for example, on First Amendment issues
raised by a court’s decision to bar or limit contact with members of a putative class action;
on First Amendment issues raised in a private suit brought against a television network; on

231



49

whether enactment of the Motor Voter Act exceeded Congress’s authority under Article I of
the Constitution; and on whether members of a federal agency were appointed in conformity
with the appointments clause of the Constitution.

Since joining the Department of Justice, I have provided legal advice on many significant
issues. For the past sixteen months, I have supervised an office that, among other functions,
provides legal advice to the Attorney General, the Counsel to the President, and Executive
Branch agencies; renders formal legal opinions; resolves interagency legal disputes; and
reviews Executive Orders and Attorney General Orders for form and legality. In this
capacity, and previously as a Deputy Assistant Attorney General in the Office of Legal
Counsel, I have provided legal advice on a range of issues. I have addressed a broad variety
of questions of constitutional law, some in well explored areas of constitutional law — such as
the appointments clause, the President’s foreign affairs authority, the constitutional allocation
of power between the State and Federal governments, the First Amendment, and Article IiI —
and others in less well explored areas of law, such as the recommendations clause, the
bankruptcy and tax uniformity clauses, and the emoluments clause. I have also addressed
numerous questions of statutory interpretation, such as questions under the Administrative
Procedure Act, the Immigration and Nationality Act, and the National Security Act, as well
as questions of regulatory interpretation. These matters range from technical questions of
appropriations law — such as which appropriation should be used to pay a particular judgment
— to urgent questions of legal authority — such as whether a law enforcement agency has
authority to engage in an imminent operation.

232-
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IL. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits which
you expect to derive from previous busi relationships, professional services, firm
memberships, former employers, clients, or customers. Please describe the
arrangements you have made to be compensated in the future for any financial or
business interest.

None. Inote, however, that upon withdrawing from Wilmer, Cutler & Pickering, 1 received

a return of capital and withdrawal/retirement payments. 1 received a final lump sum payment
in 1998. In addition, 1 continue to have money invested in the firm’s 401k plan, although the
firm no longer makes any contribution to the plan on my behalf.

Explain how you will resolve any potential conflict of interest, including the procedure
you will follow in determining these areas of concern. Identify the categories of
litigation and financial arrangements that are likely to present potential conflicts-of-
interest during your initial service in the position to which you have been nominated.

1 will fully comply with all ethics laws and procedures. In particular, if T have any question
regarding an ethics matter, I will consult with the Department of Justice ethics officials,
including the Deputy Designated Agency Ethics Official for the Office of Legal Counsel, and
will follow their advice. Among other things, I will seek advice from the Department’s ethics
officials whenever I have any concern that a matter in the Office might possibly affect
companies in which I have investments, might relate to a matter on which I worked in private
practice, or might possibly affect my prior law firm.

Do you have any promises, commitments, or agreements to pursue outside
employment, with or without compensation, during your service in the position to
which you have been nominated? If so, explain.

No.

List sources and amounts of all income received during the calendar year preceding
your nomination and for the current calendar year, including all salaries, fees,
dividends, interest, gifts, rents, royalties, patents, honoraria, and other items exceeding
$500 or more (If you prefer to do so, copies of the financial disclosure report, required
by the Ethics in Government Act of 1978, may be substituted here.)

See attached.
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Please complete the attached financial net worth statement in detail (Add schedules us
called for).
See attached.
Have you ever held a position or played a role in a political campaign? If so, please
identify the particulars of the campaign, including the candidate, dates of the

campaign, your title and responsibilities.

I served as a volunteer (including as the coordinator for the 4™ congressional district of
Connecticut and Yale University) on Senator Gary Hart’s 1984 presidential campaign.

_34-
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1. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar Association’s Code of
Professional Responsibility calls for “every lawyer, regardless of professional
prominence or professional workload, io find some time to participate in serving the
disadvantaged.” Describe what you have done to fulfill these responsibilities, listing
specific instances and the amount of time devoted to each.

I have volunteered my time to help with the upkeep of my children’s preschool (a few hours
every year); | have served as the representative from the Office of Legal Counsel for the
Combined Federal Campaign (several hours each year); I have served asatutorat a D.C.
middle school for one or two semesters {est. an hour or two a week); and, while in private
practice, I provided in excess of 800 hours of pro bono legal services, including assistance to
the D.C. Bar Foundation (approx. 100 hours) and an indigent Virginia death row inmate
(approx. 400 hours).

Do you currently beleng, or have you belonged, to any organization which
discriminates on the basis of race, sex, or religion — through either formal membership
requirements or the practical impl tation of bership policies? If s, list, with
dates of membership. What you have dene to try te change these policies?

While in college, | was a member of a male-only fraternity (1980-83).

-35-
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CONSTITUTION AND BY-LAWS OF THE CIVIC LEAGUE

OF
BROOKMONT AND VICINITY
INCORPORATED

MONTGOMERY COUNTY, MARYLANWD, MARCH 1988

CONSTITUTION
ARTICLE I

This Association shall be known as the Civic
League of Brookmont and Vicinity, Incorporated.
Its object shall be to promote gemeral welfare,
to improve the conditions within its
jurisdiction and to foster benevolent and
educational activities.

The area of Brookmont & Vicinity is described on
the map titled "Boundaries for Brookmont &
Vicinity, 1988" on deposit with the League
Secretary.

Eligibility for membership shall consist of
residence or property ownership in the area.
Persons may become members of the League by
payment of annual dues.

Membership dues shall be set at the discretion
of the Board of Directors, with the approval of
a majority of those present at the regular
September meeting. Dues shall be paid on a “per
household" basis and fall due in June for the
ensuing year.

ARTICLE II

The Treasury shall be continually maintained at
a minimum of $100.00 either through special
assessment or additional dues. Decision in this
matter shall rest with the Board of Directors.

Expenditures of up to $100.00 may be authorized
at the discretion of the Treasurer.

Expenditures above $100.00 but less than $300,00
must have the additional approval of the
President or, in his absence, the
Vice-President. Expenditures greater than
$300.00 must be duly authorized and approved at
a regular meeting. In cases of emergency,
approval by the Board of Directors will
constitute authority for expenditure.

If, for any reason, the League shall disband, or
disrupt in any manner, the entire amount of
monies in the Treasury and any other monies
accruing from the sale of properties owned by
the League, shall be placed in trust to accrue
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to the benefit of a suceeding non-profit
incorporated organization with the approval of a
majority of a minimum of ten Brookmont resident
owners or leaseholders constituting such
organization.

Length of membership shall be defined as one
year.

ARTICLE III

Amendments to the Constitution and By-Laws of
this League may be made at any time, provided
that: (1) such amendments are presented in
writing at two consecutive regular meetings of
the League (2), 10 days notice of the meetings
is given to all members, (3) the amendments are
approved by a two-thirds majority of those
members present at the second meeting and signed
by ten (1) members in good standing.

ARTICLE IV

Ten members constitute a quorum in order to
transact business pertaining to the League.

All questions involving parliamentary procedure,
shall be referred to "Roberts Rules of Order."
This manual shall be on file with the Secretary.

ARTICLE V

Officers of the League shall consist of a
President, Vice-President, Secretary, and
Treasurer. Officers will be elected annually at
the regular June meeting.

The Board of Directors shall consist of the
incumbent President, the Vice-President,
retiring President; and six (6) other elected
members, in good standing. Elections to the
Board shall be held at the regular June meeting.
The Board of Directors may be increased or
decreased at any election to a number other than
nine but no more than fifteen (15) nor less than
five (5). A quorum for transaction of business
by the Board of Directors shall be five (5).

The Board shall elect its own Chairman and meet
as frequently as business requires.

The terms of office for the elected members of
the Board of Directors shall be 2 years and at
least 3 members shall be elected for such a term
every year.
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BY-LAWS
ARTICLE I

The regular meetings shall be held on the third
Tuesdays of the months of March, June. September
and November. Special meetings may be called at
the discretion of the President or the Board of
Directors given seven days public mnotice,

1f an officer is absent three consecutive times
from a regular meeting of the League without
sufficient reason and notification to the
President, the office may be declared vacant by
the Board of Directors.

If a board member is absent three consecutive
tines from a regular meeting of the Board of
Directors without sufficient reason and
notification to the Board Chairman, the seat may
be declared vacant by the Board of Directors.

The President shall appoint a member to fill any
vacancy which occurs among the Leagve officers
Such appointment shall obtain until the next
annual meeting.

ARTICLE II

All officers shall be elected from a slate
selected by the Nominating committee by a
recorded majority of the menbers present at the
June meeting through a show of hands.

ARTICLE IIT

Duties of the President shall be to preside at
all meetings, sign checks drawn on the Leaguc
account except as provided in Article III,
Section 4, below, call special meetings, and
make all appointments and shall be regulred to
submit an annual budget for majority approval at
the regular September meeting. The President
shall act as a membey of the Board of Directors,
and may be elected as its chairman,

The Vice-President shall, in the absence of the
President perform all constitutional duties of
same. The Vice President shall be Honorary
member of all Committees and act as a member of
the Board of Directors.

The Secretary shall keep an accurate record of
all League proceedings. Maintain all files,
correspondence and secretarial records of the
League, execute all documents and such other
duties pertaining to the office of Secretary as
the League may direct.
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The duties of the Treasurer shall be to take
care of all monies of the League, pay by check,
obtain the signature on checks of the President
or, in his absence the Vice-President thereon
and countersign same, except for checks of
$100.00 or less which may be signed by the
treasurer alone. The Treasurer shall submit to
the secretary and present a written report of
the financial status of the league at each
regularly scheduled meeting. Further, the
Treasurer shall compile a list of paid members
in good standing on an antual basis. Such list
is to be submitted to the League Secretary at
the regular September meeting

The Block Captains shall constitute the
Membership Committee. The duties of the
Membership Committee shall be to conduct at
least one membership drive each year and to
maintain, in conjunction with the League
Treasurer, & roster of members in good standing.

The duties of the Board of Directors shall
consist of the following: Plan activities and
policies of the League; maintain any League
property; authorize cmergency expeditures;
assist the President in ensuring the adequate
maintenance of public services and public safety
measures; and in planming the regular meeting
agendas. It shall act as a governing body in
the event of discontinuance or interruption of
regular League meetings.

ARTICLE IV

The President, at his discretion, or at the
direction of the lLeague, shall appeint such
commnittees as are deemed necesary for
discharging the work of the League.
Specifically, each March prior to the regular
March meeting he shall appoint a Nominating
committe to prepare the slate of officers and
directors for election at the regular June
meeting. Further, the following committees
shall stand in perpetuity: Land Use, Membership,
Trangportation and Roads, Environment, and
Recreation. The charter of responsibilites of
each permanent committee shall be brought
current each year and placed on file with the
League Secretary at the regular September
meeting. The President shall also appoint
delegates and alternates to the Civic Federation
of Montgomery County and the Potomac Valley
League of Mongomery County and a representative
to the Fire Board of this district covering the
territory of the lLeague.
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ARTICLE V
SECTION 1 . Reading of Minutes of the previous meeting
Order of . Report of Treasurer
Business Report of Committees

Report on Correspondence
0l1d Business

New Business

Good of the League

. Adjournment

€O~ O W8 W N
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United States

Office of Government Ethics
1201 New York Avenue, NW., Suite 500
Washington, DC 20005-3917

November 16, 1999

The Honorable Orrin G. Hatch
Chairman

Committee on the Judiciary
United States Senate
Washington, DC 20510-6275

Dear Mr. Chairman:

In accordance with the Ethics in Government Act of 1978, I
enclose a copy of the financial disclosure report filed by
Randolph D. Moss, who has been nominated by President Clinton for
the position of Assistant Attorney General for the Office of Legal
Counsel, U.S. Department of Justice.

We have reviewed the report and have also obtained advice from
the Department of Justice concerning any possible conflict in light
of its functions and the nominee's proposed duties.

Based thereon, we believe that Mr. Moss is in compliance with
applicable laws and regulations governing conflicts of interest.

Sincerely,

4}‘7{2€Aﬁ4
tephen D. Potts
Director

Enclosure

bce: “Department of Justice
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FINANCIAL STATEMENT
NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank
accounts, real estate, securities, trusts, investments, and other financial holdings) all tiabilities (inctuding debts,
mortgages, loans, and other financial obligations) of yourself, your spouse, and other immediate members of
your household.

ASSETS LIABILITIES
Cash on hand and in banks 46 | 000 00l Notes payable to banks—secured 000
U.S. Government securifes—add Notes payable to banks—aunsacured Q{00
schedule Notes payable to relatives
) ® - Bayable to re 0100
Listed ucuntin schedule 616 {303 00l notes payable to others oTo6
Unlisted securities—edd schedule Accounts and bills due est 3 00[D0
Accounts and ncte:_mcuvablef ol oo Unpaid income tax 0150
‘Dua trom relatives and friends 7155 Other unpaid tax and Interest 0100
Due from others 51Ol Res! estate morgages payable—add 383 k7160
Doubttul _ scheduie
Raal estate 3—add dul St. 650 | 000 00|l chattel mortgages and other iens 0l 00
Rea! estate mortgages bl Q. ogff peyedle T
Autos and other personal property st 60 | 000 00 Other de temize:
Cash value—ife insurance 9 i
Othar assets—itemize: Y
Total iiabiities 386 {471] 60
Net worth 985 1833| 40
Total assets 1,372 803 | 00 Tota! tiabilities and net worth || 1,372 |305{ 00
CONTINGENT UABILITIES GENERAL {NFORMATION
As 3 ker of 01 OO Are any assets pledged? (Add sched- X
On lesses or contracts 04 00 Ar:l..) detendant i s °
! you defendant in any suits or
Lnea_l 1‘I2lumsr 01 OO ™ jegat actions? (private capachey) No
Provision for Feders! income Tax O[O0 iave you ever taken bankruptcy? o
Other special debt ot oo

" Stocks and funds
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Estimated Stock and Fund Holdings

Stock and Funds

Approximate Value

Aetna, Inc. Common $7,000
Baycorp Holding Ltd. Common $ 38,000
Dow Chemical Corporation Common $9,200
Exxon Corp. Common $ 33,000
Gannett Co. Common $ 15,200
1B8M Common $17,600
Landry Seafood Restaurants Common (sold)

London Pacific Group Common $ 11,800
Scottish Annuity & Life $ 8,000
Source Capital Common $8,100
Burlington Northern Santa Fe Corp. Common $4,000
Texaco Common $325
Newmont Mining Common $ 730
Fairfax Holding Contingent Rights $650
Vanguard Prime Money Market Fund $10,100
Vanguard Index 500 Fund $107,000
Schwab Federally Tax Exempt Money Fund §$ 70,600
Schwab Money Fund $ 23,600
Dodge & Cox Fund (401k) $ 112,400
Value Line Fund (spouse 401k} $ 18,000
Federal Theift Savings Plan $49,900
Federal Thrift Savings Plan (spouse) $ 50,900
ESG Re Lirited $9,700
Redwood Trust Inc. REXT $ 10,500

Total

$616,305
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Estimated Cash and Bank Deposits

Cash and Bank Deposits Approximate Value

Citibank $ 28,000

Citibank CD $ 8,000

First Union Bank $ 10,000

Total $ 46,000

Home

GE Capital Mortgage Service $ 383,471.60 (remaining principal due)
P.O. Box 7999

Philadelphia, PA 19101
(30 yr. mortgage/approx. 24 yrs. remaining)

Value of Property $ 650,000.00 (est. resale value)
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The CHAIRMAN. Well, we will now ask Judge Julio Fuentes of
New Jersey, who has been nominated to be circuit judge in the
U.S. Court of Appeals for the Third Circuit, and Judge James D.
Whittemore of Florida, who has been nominated to be a district
judge in the U.S District Court for the Middle District of Florida,
to please come forward and take your seats. You are over here,
Judge Fuentes; Judge Whittemore, right there.

If you would, raise your right hands. Do you swear that the testi-
mony you shall give in this hearing shall be the truth, the whole
truth, and nothing but the truth, so help you God?

Judge FUENTES. I do.

Judge WHITTEMORE. I do.

Senator TORRICELLI. Mr. Chairman, could I use this occasion to
address a question of Judge Fuentes’ nomination and perhaps in-
troduce him to the committee?

The CHAIRMAN. Sure.

STATEMENT OF HON. ROBERT G. TORRICELLI, A U.S. SENATOR
FROM THE STATE OF NEW JERSEY

Senator TORRICELLI. Mr. Chairman, I want to welcome Judge
Whittemore and Judge Fuentes to the committee today, and par-
ticularly note with great pride the nomination of Judge Fuentes for
the Third Circuit Court of Appeals.

Mr. Chairman, there are many things about Judge Fuentes’ nom-
ination that should be noted today: first, I note with considerable
pride that he would be the first person of Hispanic descent to serve
on the Third Circuit Court of Appeals, which is a source of great
pride to the growing population in New Jersey of people of Puerto
Rican, Colombian, Dominican, and Cuban descent. The entire com-
munity feels an enormous pride at this great personal achievement,
and also the achievement of an entire community.

I should also note, Mr. Chairman, that the other thing historic
about Judge Fuentes’ nomination is he also served the briefest ten-
ure in history on the District Court of New Jersey. Originally,
Judge Fuentes was my nomination for the district court, and upon
his interview by White House officials, they were so impressed with
him that they told me that, indeed, they could not nominate him
for the district court, but they were very pleased to nominate him
for the court of appeals. He had less than a day on the district
court as the President’s nominee. And that is a considerable testa-
ment to his abilities and his career.

I should note, Mr. Chairman, too, that he is joined by his family:
his wife, Olma; his daughters, Karina and Olma, who are here with
him today; and a third daughter, Lilly, who I understand, Judge
Fuentes, is not able to be with you today. I know what this must
mean to his family as well.

Mr. Chairman, let me note simply about Judge Fuentes’ career,
if I could. From his days in law school to his current tenure on the
Superior Court of New Jersey, Judge Fuentes has developed a rep-
utation as a very accomplished member of the bar. He began his
career at the State University of New York in Buffalo. He should
have gone to Rutgers in New Jersey, but this single lapse of judg-
ment has not precluded his nomination today. He was in legal
practice, in private practice, for 7 years where he practiced both
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civil and criminal law, while also serving as a part-time judge in
Newark’s Municipal Court.

In 1981, he assumed the bench as a full-time municipal judge
where he remained until 1987 when he was promoted to the New
Jersey Superior Court. He has now served 13 years on the State
Superior Court where he has genuinely received a tremendous rep-
utation among members of the bar.

I would like, Mr. Chairman, to add in the record, with your per-
mission, letters from Governor Whitman in support of Judge
Fuentes’ nomination, letters by Carlos Ortiz and Dewar Bradshaw
from the Hispanic National Bar Association in support of his nomi-
nation, and from the New Jersey State Bar as well. With your per-
mission, I would enter these in the record.

The CHAIRMAN. Without objection, we will put them in the
record.

[The letters were not available at presstime.]

Senator TORRICELLI. Mr. Chairman, then let me simply say that
you have been very helpful to me in moving forward nominees for
the district and appellate court, but in none of those instances have
I felt any more pride than I do today with Judge Fuentes. I am
very grateful for you moving this nomination. Indeed, with Judge
Fuentes’ nomination, each of the nominations in New Jersey that
we have brought forward, you will have now moved toward con-
firmation, and for that I am very personally grateful.

Judge Fuentes, I am very proud to have been part of this
achievement in your life and very grateful for your willingness to
serve the people of our country.

Judge FUENTES. Thank you, Senator Torricelli.

The CHAIRMAN. Well, thank you, Senator Torricelli. That is great
praise, and I have a lot of respect for Senator Torricelli.

Would either of you care to make a short statement to the com-
mittee? We will start with you first, Judge Fuentes, if you care to,
and then to you, Judge Whittemore.

TESTIMONY OF JULIO M. FUENTES, OF NEW JERSEY, TO BE
U.S. CIRCUIT JUDGE FOR THE THIRD CIRCUIT

Judge FUENTES. Mr. Chairman, first I would like to thank you
for giving me the opportunity to appear before this committee. It
certainly is an honor and a pleasure for me and my family.

I would like to thank——

The CHAIRMAN. It is an honor for us to have you here, your fam-
ily as well.

Judge FUENTES. Thank you, sir. I would like to thank Senator
Torricelli and Senator Lautenberg for their gracious introductory
remarks. I am particularly grateful to Senator Torricelli for pre-
senting my nomination to the President.

The Senator has introduced my family. I would like to mention
them again. I am very proud of my family and very grateful that
they are here. I want to thank my wife, Olma, who has given me
tremendous support throughout our marriage. She is present. And
my two daughters, Olma and Karina, who are here from college,
and I greatly appreciate their support.

The CHAIRMAN. Glad to have all of you here.
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Judge FUENTES. Lilly is unfortunately not able to come. She is
married to a serviceman and is residing in North Carolina and
could not be present today, but I have her support and I want to
thank her as well.

I would like to also mention that there are members of the Na-
tional and the New dJersey Hispanic Bar Association who are
present. I want to recognize Carlos Ortiz, who is present here
today. I would like to also recognize Ramon De la Cruz and
Maritza Berdote Byrne, who is here as well.

Finally, Mr. Chairman, I would like to thank your staff and I
would like to thank the staffs of Senator Leahy and Senator
Torricelli for all the courtesies that they have shown throughout
this process.

Thank you, Senator.

The CHAIRMAN. Thank you so much, Judge.

Judge Whittemore.

TESTIMONY OF JAMES D. WHITTEMORE, OF FLORIDA, TO BE
U.S. DISTRICT JUDGE FOR THE MIDDLE DISTRICT OF FLOR-
IDA

Judge WHITTEMORE. Mr. Chairman, I would like to thank you
and members of the committee for this opportunity. It is indeed a
pleasure and an honor to testify before you here today.

I would also like to thank the President for his confidence in
nominating me for this prestigious judicial position, as well as ac-
knowledge and thank Senators Graham and Mack for their diligent
and cooperative efforts on behalf of not only myself but the other
nominees in the Middle District of Florida. And my family as well
I thank, my wife of 22 years as of Friday night. Thank you.

QUESTIONING BY SENATOR HATCH

. The CHAIRMAN. That is great. Glad to have you and your family
ere.

Let me start with you, Judge Fuentes. You have worked as a
judge for the last 22 years, serving first as a municipal judge for
9 years and then for the last 13 years as a superior court judge.
For a portion of that time, you served in your court’s Criminal Divi-
sion, and I am sure you noticed the expansion of Federal crimes
that has occurred during your 22 years as a judge.

Now, the Supreme Court has noticed and has issued several fed-
eralism decisions in the past few years that have recognized that
Congress has overreached in some instances and emphasized that
State institutions have the power to govern State transactions and
activities.

In your view, how will the recent federalism decisions of the U.S.
Supreme Court impact the work of the Federal courts, including
the Third Circuit Court of Appeals? And do you believe or view this
as a positive development or a negative one?

Judge FUENTES. I would have to say it is a positive development
in this sense, Mr. Chairman: The concept of federalism is a recogni-
tion that States and their institutions ought to be permitted to
make their decisions, that is, to function separately in separate
ways. This recognition I believe is what makes our Nation strong.
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I think that the National Government fares better when States
are indeed allowed to perform their functions separately.

QUESTIONING BY SENATOR HATCH

The CHAIRMAN. Judge Whittemore, you have been a State court
judge in Florida for 13 years and have spent some time in your ca-
reer working as a Federal public defender, as I understand it. Pre-
sumably, then, you have had some experience with the sentencing
of criminals to terms of imprisonment. Prisons and jails are usually
governed by laws passed by legislative bodies that can consider fi-
nancial restraints, the problems of recidivism, and the benefits of
long or short sentences.

Now, prisons and jails usually are administered by executive
branch officials who have expertise in running the day-to-day oper-
ations of an incarceration facility. In your view, do the district
court judges have the expertise to make rules for and to administer
prisons? And wouldn’t it be consistent with article III, the role of
the Federal judge to do so?

Judge WHITTEMORE. Mr. Chairman, in my 10 years as a State
court judge, of course, we exercise our jurisdiction and authority
based on the laws promulgated by the State legislature. In those
10 years of experience and in perhaps my years as a defense attor-
ney, judges are understood to follow the law, not make it. And
those sentencing guidelines and the running of those prisons and
facilities and the establishment of sentencing guidelines are a pre-
rogative of the legislative branch. And it would be my purpose, if
I am fortunate enough to be confirmed, to follow those laws.

Florida has a set of sentencing guidelines which has been in ef-
fect for quite some time now, and State judges are given some lee-
way, but it is a statute which is intended to present some uni-
formity. And that is the extent of the judge’s responsibility in terms
of sentencing.

The CHAIRMAN. Thank you. Let me turn to Senator Specter at
this point.

QUESTIONING BY SENATOR SPECTER

Senator SPECTER. Thank you, Mr. Chairman.

Judge Fuentes, I have attended the hearing especially because
you are up for nomination for the Court of Appeals for the Third
Circuit, and so far Senator Torricelli and I have been able to main-
tain that long, unguarded border, western New Jersey and eastern
Pennsylvania. But I wanted to hear your testimony.

And on a serious vein, do you think that your experience in the
State courts will be a significant plus for service on the Court of
Appeals for the Third Circuit?

Judge FUENTES. Thank you, Senator Specter. I, as you know,
have been in the State court system for over 20 years. I have han-
dled every kind of case, from the simplest traffic offense to the
most complex criminal and civil matter. I have that breadth of ex-
perience in addition to which I work very hard and I am very dedi-
cated, and if privileged to serve on the third circuit, I would bring
that same hard work and dedication.

I have no illusions about how difficult this job is. I think it is
going to be very, very difficult. But it is a challenge that I am pre-
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pared, I believe, to meet and, of course, again, a privilege to serve
on the court. I will take advantage of every course that is offered
through the Federal Judicial Center to aid me in doing this job bet-
ter.

Senator SPECTER. In the Federal Court of Appeals, you are going
to be facing very, very different issues. You are going to be facing
Securities Act cases. You are going to be facing antitrust cases. You
are going to be facing very complex litigation. But I do believe if
you approach it with diligence and hard work, your background
will stand you in good stead. You are going to be up with the tough
taskmaster in Chief Judge Becker. He has an undermanned
court—underpersonned court. He has some women on the court as
well. And it is a very prestigious court, and it has got a tremendous
volume of very high-powered litigation. But Senator Torricelli
speaks of you very highly, and I know of your record. But I just
wanted to come down and participate briefly in the hearing.

Judge Whittemore, I am glad to see you nominated. We are U.S.
Senators as well as Senators from specific States, and I have re-
viewed your resume, and I have no specific questions.

Thank you very much, Mr. Chairman.

Judge WHITTEMORE. Thank you, Senator Specter.

The CHAIRMAN. Thank you, Senator Specter. I appreciate that.

Let me just ask a few other questions before we finish today. The
Founding Fathers—and I will just ask both of you to answer this
question. The Founding Fathers believed that the separation of
powers in a government was critical to protecting the liberty of the
people. Thus, they separated the legislative, executive, and judicial
branches and the powers into three different branches of govern-
ment, the legislative power being the power to balance moral, eco-
nomic, and political considerations and make law, the judicial
power being the power only to interpret laws made by Congress
and by the people.

In your view, is it the proper role of a Federal judge when inter-
preting a statute or the Constitution to accept the balance struck
by Congress or to rebalance the competing moral, economic, and
political considerations?

Judge FUENTES. I believe, Mr. Chairman, that a judge is re-
quired to accept the balance that is struck by the U.S. Constitution
and Congress. A judge’s responsibility is to interpret the laws, not
to legislate from the bench.

The CHAIRMAN. How about you, Judge?

Judge WHITTEMORE. Mr. Chairman, I would echo those com-
ments in recognition of the separation of powers doctrine the
Founders intended to apply, and that is the strength of our Union.

The CHAIRMAN. All right. Under what circumstances do you be-
lieve it appropriate for the Federal court to declare a statute en-
acted by Congress unconstitutional?

Judge FUENTES. It is a very rare occasion, Mr. Chairman. Rarely
will a Federal court declare a statute unconstitutional. A judge is
required to apply all existing precedent to the issue that is pre-
sented. Only in the clearest and most compelling circumstance
would a judge declare a statute of the Congress unconstitutional
because we have to be mindful that the Congress represents the
will of the people. That is entitled to great respect and deference.
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The CHAIRMAN. Judge Whittemore.

Judge WHITTEMORE. Such a statute would come clothed with the
presumption of constitutionality, and that is the starting mark.
And if the language of that statute is clear, there would be no occa-
sion to declare it unconstitutional. Precedent from case law teaches
us as judges and as lawyers that there are constitutional chal-
lenges to many enactments of Congress and the various State legis-
latures. And when those issues are presented to judges, we are
duty-bound to apply that analysis, depending on the particular
statute. But it starts with the presumption of constitutionality as
an expression of the will of the people.

The CHAIRMAN. OK, now, the Supreme Court precedents are
binding on all lower courts, and the circuit courts of appeals prece-
dents are binding on the district courts within that particular cir-
cuit.

Now, are both of you committed to following the precedents of
the higher courts and following them faithfully and giving them the
full force and effect, even if you personally disagree with those
precedents? Judge Fuentes?

Judge FUENTES. I am committed and bound to following the
precedent of the U.S. Supreme Court and the precedents of my cir-
cuit, yes.

Judge WHITTEMORE. Mr. Chairman, I likewise am committed to
following the precedent of the eleventh circuit in my case, or if the
Supreme Court has spoken, we are committed to following that
precedent. And there is no room for a judge to assume a personal
agenda if a higher court has spoken.

The CHAIRMAN. All right. Now, please state in detail your best
independent legal judgment on the lawfulness under the Equal
Protection Clause of the 14th amendment and Federal civil rights
laws of the use of race-, gender-, or national origin-based pref-
erences in such areas as employment decisions—that is, hiring,
promotions, layoffs—college admissions and scholarships awards,
and the awarding of Government contracts.

Judge FUENTES. Mr. Chairman, according to the U.S. Supreme
Court in the case of Adarand v. Pena, race-based and gender-based
classifications must be subjected to the strict scrutiny standard of
review. Classifications involving race and gender can only be sus-
tained if they are narrowly tailored to respond to a compelling
State interest. And if I am privileged to serve on the Court of Ap-
peals, that is the ruling that I will uphold.

Judge WHITTEMORE. Likewise, Mr. Chairman, I am familiar with
the Adarand decision and the cases that are not only pending but
have been decided based on gender restrictions. The strict scrutiny
standard is the applicable standard to apply in any racial pref-
erence legislation, and the standard, as discussed by Judge
Fuentes, is the correct standard and I agree with him and would
follow it.

The CHAIRMAN. Do either of you have any legal or moral beliefs
which would inhibit you or prevent you from carrying out—from
imposing or upholding a death sentence in any criminal case that
might come before you as a Federal judge?

Judge FUENTES. Mr. Chairman, the U.S. Supreme Court has spo-
ken clearly on the subject. There is no constitutional bar to the im-
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position of the death penalty, and if I am privileged to serve, I will
uphold that law.

Judge WHITTEMORE. Likewise, Mr. Chairman, I have nothing in
my personal or professional background that would prevent me
from following the law as promulgated by Congress and the prece-
dents of the U.S. Supreme Court in that regard, imposing the
death penalty.

The CHAIRMAN. Thank you.

Senator Torricelli, do you have any other questions.

Senator TORRICELLI. Mr. Chairman, I don’t have any questions,
but maybe just a comment in wishing both Judge Whittemore and
Judge Fuentes well and a successful career on the bench.

Mr. Chairman, I have noted recently that the architect of Amer-
ican independence and our Nation’s Constitution, Thomas Jeffer-
son, upon becoming President attempted to eliminate the court of
appeals as being superfluous. We no longer recognize it as such. It
is a very important part of our system of justice.

And I leave you with this simple observation: We count on you
to be part of the system of justice to defend the American people
from those who would victimize them, those on the streets, those
who would steal or rob or hurt them, but also to protect them
sometimes from the excesses of their own Government. As a Demo-
crat, I sometimes have a different philosophy on this issue. But I
believe that, like many of my Republican colleagues, the judiciary
is an important bulwark against the excesses of Government.

You are in the Government, but you are not of the Government.
Your independence is the most critical aspect of your service in the
judiciary. I trust the smallest, poorest, and most powerless of cit-
izen standing before you will always be treated as the equal of the
best financed and arrogant bureaucrat of the Federal Government
seeking to impose his or her will on an individual citizen. We count
on you for that.

You know we expect you to protect citizens from each other.
Sometimes your more important duty is to protect the citizen from
their own government. And I hope and trust you will both remem-
ber that through your long service in the judiciary.

Mr. Chairman, thank you very much, and thank you for holding
this hearing.

The CHAIRMAN. Thank you. I happen to believe that being a Fed-
eral judge is one of the highest callings in the world. It is a sacred
calling because I believe that the courts have probably saved this
Constitution more than any other branch of government. Congress
has a tendency to kick it down the drain. As you can see, from time
to time, it is the courts that have to pull it back and make sure
that it continues. So what you are doing is extremely important.

As a member of the Third Circuit Court of Appeals myself, I have
a lot of respect for that court and naturally feel that you will make
an excellent addition to that court. And I intend to support both
of your nominations, and I hope we can get them through in this
very difficult political year. But I think we will be able to. You are
both very good men, and I just wish you the best. Make us proud
when you get there and remember what you said here today be-
cause I will be watching.

Judge FUENTES. Thank you, Mr. Chairman.
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Judge WHITTEMORE. Thank you.

The CHAIRMAN. OK; well, we are delighted to have you both here.
We commend you and your families for being the good people that
you are and setting the good example that you have and doing the
things in your life and times that have qualified you to be in these
positions.

Like I say, I have a great deal of respect for the Federal judici-
ary, and we just wish you both the best. And we will move these
nominations as quickly as I can.

Judge FUENTES. Thank you, Mr. Chairman.

Judge WHITTEMORE. Thank you very much.

The CHAIRMAN. Good to see you.

[The biographical information of Judge Fuentes follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)

Julio M. Fuentes
(Until about 1970 I used the nickname ®“Nel,”
which is derived from Manuel, my middle name.)

Address: List current place of residence and office
address (es) .

(H) North Caldwell, NJ (O) Robert Wilentz Justice Complex
212 Washington Street, 8th Fl.
Newark, NJ 07101

Date and place of birth.

February 16, 1946, Humacao, Puerto Rico

Marital Status (include maiden name of wife, or
husband’s name). List spouse’s occupation, employer’s
name and business address(es).

Married August 5, 1977 to Olma Young.
Spouse is a homemaker.

Education: List each college and law school you have
attended, including dates of attendance, degrees
received, and dates degrees were granted.

J.D. S.U.N.Y. at Buffalo 1972-1975
(Law degree awarded June 1975)

M.A. Rutgers 1987-1993
(Graduate program pursued evenings.
Degree in Liberal Studies awarded June 1993}
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M.A. New York University 1971-1972
{(Thesis requirement completed in June 1882.
Degree in Latin American Studies awarded
October 1982)

B.A. So. Illinois University 1964-66; 1969%-71
(Degree awarded June 13871)

Also in 1968, while in military service, I took two
extension courses offered by Florida State University
in the Canal Zone. Additionally, T took courses at
Ocean County College, Toms River, NJ, in the summers of
1969 and 1970.

Employment Record: List {by year} all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and
organizations, nonprofit or otherwise, including firms,
with which you were connected as an officer, director,
partner, proprietor, or employee since graduation from
college.

A. Career Employment

1887-Present Judge, New Jersey Superior Court
1981-1987 Judge, Newark Municipal Court
1978-1981 Municipal Judge (part time basis)
1977-1981 Fuentes, Plant & Velazquez
220 Newark Avenue, Jersey City, NJ
(Partner)
1975-1977 Miller, Hochman, Meyerson & Schaeffer
955 West Side Avenue, Jersey City, NJ
{Associate)
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B. Law School Employment

Appx. 1973-1975 Erie County Bar Association Pretrial

Program

Appx. 1972 Carlisi, Carlisi & Trafalski, Buffalo,

Ny
(Clerk)

Cc. Qther

1982-1985 U.S. Selective Service Bystem, Draft
Board 30. <Chairman 1582.

1979-1985 Partner, then sole owner of a commercial
building in Newark, NJ, with three (3)
tenants.

1971-1872 Hill, Rivkin, Warburton, McGowan & Carey
Fulton Street, New York, NY

(Clerk)

Military Seryice: Have you had any military service?

If go, give particulars, including the dates, branch of
service, rank or rate, serial number and type of
discharge received.

UsS Army 1266-1969
First Lieutenant, SN 05340869
Honorable Discharge - April 1969

Upon digcharge from active duty, I remained an officer
in the U.S. Army Reserves until approximately 1972 when
I completed my reserve obligation. In the service I
was awarded a Parachute Badge, Ranger Tab and a
National Defense Service Medal.

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that
you believe would be of interest to the Committee.

3
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Grand Marshall, Puerto Rican Statewide Parade of New
Jersey (1981); City of Newark resolutions for public
service (1986 and 1987); Essex County Hispanic Law
Enforcement Society, Outstanding Hispanic Citizen
Award, (1986); University of Medicine & Dentistry o
New Jergey community service award (1991). :

Bar Associations: List all bar associations, legal or
judicial-related committees or conferences of which you
are or have been a member and give the titles and dates
of any offices which you have held in such groups.

American Bar Association

New Jersey Bar Asgociation

Essex County Bar Association

Hudson County Bar Asscciation

New Jergey Hispanic Bar Association

National Hispanic Bar Assoclation

New Jersey Supreme Court Task Force on
Minority Concerns {1986).

New Jersey Supreme Court Task Force on
Drugs in the Courts (1990).

No offices held in any of these associations.

Qther Memberships: List all organizations to which you
belong that are active in lobbying before public
bodies. Please list all other organizations to which
you belong.

Newark Lions Club 1981-Pregent

To my knowledge, the Lions club does not lobby before
public bodies.

Court Admission: List all courts in which you have been
admitted to practice, with dates of admission and
lapses if any such memberships lapsed. Please explain
the reason for any lapse of membership. Give the same
information for administrative bodies which require

4
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special admission to practice.

1975-Present New Jersey Supreme Court

1975-Present United States District Court for
the District of New Jersey

1981-Pregent United States Supreme Court

Published Writingsg: List the titles, publishers, and
dates of books, articles, reports, or other published
material you have written or edited. Please supply one
copy of all published material not readily available to
the Committee. Also, please supply a copy of all
speeches by you on issues involving constitutional law
or legal poliecy. If there were press reports about the
speech, and they are readily available to you, please
supply them.

In response to this question, I am supplying the followinc

1. Copy of article entitled “Lawyers, Litigation and
Culture” 151 New Jersey Lawyer 45 (1954)

2. Copy of article entitled “Maintain the Civil Divisior
Momentum” Essex County Bar Chronicle (October 1597)

I wish to add, in regard to reports, that I served as a
member of a court appointed Task Force that issued a
report to the New Jersey Supreme Court in 1991 on the
subject of drugs and the courts, and in 1992 on the
isgsue of minorities and the legal system.

3. Report of the New Jersey Supreme Court Task Force
on Minority Concerns (1986)

4. Report of the New Jersey Supreme Court Task force
on Drugs in the Courts (19%50)

Additionally, in 1983, I wrote and developed an
informational video arraignment designed to permit
monitor viewing of an arraignment in the Newark
Municipal Court. The tapes were shown daily for about

10 years.
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video Tape Arraignment for the Newark Municipal

Court Disorderly Persons Offenses.

6.

vVideo Tape Arraignment for the Newark Municipal

Court, Indictable Offenses.

7.

Press Report regarding video tape arraignment

preoject.

In regard to speeches, I have made a number of
presentationsg over the years but none involving
constitutional law or legal policy. While I do not
have copies of speeches that I have delivered, I do
recall that I have given certain speeches. For
example:

In 1990 I spoke to law students at Seton Hall
University on the qualifications for the pesition of
judicial clerk.

In 1990 I spoke before the North Ward Cultural and
Educational Center in Newark, New Jersey, on the
importance of education.

In 1996 I spoke before my daughter’s high school
Spanish honor society.

In a 1997 county bar seminar, I spoke as a panel ment
on the subject of the Civil Practice Rules.

In March 1999 I spoke before the Essex County Bar
Asgsociation, General Equity Committee, on the subject
of Orders to Show Cause and new f£iling procedures in
the Chancery Division.

Health: What is the present state of your health? List
the date of your last physical examination.

Excellent. My last physical exam was in October 13998.
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Judicial Office: State (chronologically) any judicial
offices you have held, whether such pogition was
elected or appointed, and a description of the
jurisdiction of each such court.

1978-1987. Judge, Newark Municipal Court. This is
an appointed position. From 1878 to
1981, all positions in the court were
part-time. In 1981 the position was
converted to a full-time position. This
is a court of limited jurisdiction. The
Municipal Court addresses cases
involving ordinance violations, traffic
and disorderly persons cffenses.

1987-Present. Judge, New Jersey Superior Court. Appointed
1987-1990 Family Division

This Division addresses all matrimonial actions, claims
for divorce, equitable distribution of property,
support, custody and visitation. Juvenile delinguency
matters are also presented in this Division.

1990-1993 Criminal Division

This Division hears all proceedings involving
indictable offenses, including initial appearance, jury
trial, sentencing and post conviction relief.

19893-1987 Civil Division

All actions involving money damages in excess of
$10,000 are presented in the Civil Division, including
negligence, contract, property and insurance claims.

1997-Present General Egquity

Claims which are equitable in nature are presented in
this Division. These include requests for specific
performance, claims for temporary and permanent
injunctive relief, shareholder derivative actions and
mortgage foreclosures.
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Citations: If you are or have been a judge, provide:
(1) citations for the ten most significant opinions
you have written; (2) a short summary of and citations
for all appellate opinions where your decisions were
reversed or where your judgment was affirmed with
significant criticism of your substantive or procedural
rulings; and (3) citations for significant opinions on
federal or state constitutional issues, together with
the citation to appellate court rulings on such
opinions. If any of the opinions listed were not
officially reported, please provide copies of the
opinions.

(1) Citation for the ten most significant opinions
written.
1. Canty v. Ever-last Supply Co., 296 N.J.

Super. 68, 685 A.2d 1365 (Law Div. 1996)

2. Essex Fellg v. Kessler Inst., 289 N.J. Super.
329, 673 A.2d 856 (Law Div. 1995)

3. Sabatino v. Saint Aloysius, 280 N.J. Super.
185, 654 A.2d 1033 (Law Div. 199%4); 288 N.J.
Super. 233, 672 A.2d 217 (BApp. Div. 1996)

4. UMC/Stamford, Ing. v. Allianz Underwater Ins.
Co., 276 N.J. Super. 52, 647 A.2d 182 (Law
Div. 1994)

5. State v. Samuels, 253 N.J. Super. 335, 601
A.2d 784 (Law Div. 1991)

6. Solid Waste Transfer & Recycling, Inc. v.

Recyeling & Salvage Corp., ESX-C-137-93
(Ch. Div. June 29, 1998)

7. Nachtigall v. New Jersey Turnpike Authority,
ESX-L-3627-97 (Law Div. April 21, 1997)

8. Blakey v. Continental Airlines, Inc., ESX-
L-15323-95 (Law Div. April 3, 1997)
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9. Bell Atlantic Network Services, Inc. v.

P.M. Video Corp., ESX-L-6602-91 (Law
Div. December 5, 1996)

10. Bell Atlantic Network Services, Inc. v.
P.M. Video Corp., ESX-L-6602-91 (Law Div.
January 19, 1996)

A short summary of and citations for all appellate
opinions where my decision was reversed or where
my judgment was affirmed with criticism.

PUBLISHED COPINIONS

1. Green v. General Motors Corp., 310 N.J. Super.
507, 542 709 A.2d 205 (App. Div. 1998).

In this product liability action, the
Appellate Division reversed a jury’s $13
million award for future medical care and
remanded the case to the trial court for a
supplemental hearing to determine present
value of medical expenses “based on a fair
market return on a balanced portfolio of
prudent investments and a reasonable estimate
of medical expense inflationary costs.”

2. Cromartie v. Carteret Savings & Loan, 277 N.J.
Super. 88, 649 A.2d 76 (App. Div. 19%4).

In this matter, a jury awarded the plaintiffs
loss of rent and property damage due to a
fire that damaged their rental property. The
Appellate Court reversed on the issue of
damages, holding that the trial evidence did
not suppert an award for lost income and
increased costs of home replacement.
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3. State of New Jersey in the Interest of B.G.

C.A. and P.A., 247 N.J. Super. 403, 58% A.2d
637 {(App. Div. 1991}.

This case involved a number of juveniles
charged with sexually assaulting a victim
they knew was mentally defective. I
determined probable cause existed for all
charges except those involving force or
coexrcion. The Appellate Court ruled that
regardless of evidence that the seventeen
year-old, mentally retarded victim
voluntarily participated in sexual activity,
and though at times she denied coercion,
probable cause existed, on the basis of
hearsay evidence alone, to establish that the
accused juveniles had used force or coercion
and that they knew that the victim was
mentally retarded.

4. McKinney y. Bast Orange Municipal Corp.,
284 N.J.Super. 639, 666 A.2d 191 (App. Div.
1995} .

In a § 1983 Civil Rights action, the
Appellate Divigion ruled that plaintiff’s
expert on police procedure should have been
permitted to testify because most jurors have
no perscnal knowledge of how police should
conduct themselves in regard to the premises
and the occupants during a “no-knock” entry.

UNPUBLISHED OPINIONS

5. Patterson v. Curry, A-3231-93T5 (App. Div.
July 14, 13995).

Instructions were given to the jury that if a
verdict wag not reached, they would have to
return the following week. 2Additiomally, a

10
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juror under a time constraint was allowed to
answer four of the six questions posed to the
jury and was then released. The Appellate
Court ruled that these actions constituted
undue stress on a jury to return a verdict
and were therefore error.

6. Lai_v. Bende, A-639-93T1 (App. Div. March 24,
1995} .

After proofs were completed at trial, all
claimas were dismissed except breach of
contract and tortious interference with
contractual relations. According to the
Appellate Court, as a matter of law, these
claims too should have been dismissed as the
proofs before the jury did not establish
either of these claims.

7. Brown v. Kelling, A-3862-83T5 (App. Div. January
6, 1995).

In this case, the Appellate Court determined
that dismissal of a case with prejudice more
than a year and a half after it had been
dismissed without prejudice was too drastic a
remedy, where the advocate alone should have
been sanctioned.

8. Ramce, Inc. v. Boerer, A-2558-93T5 (App. Div.
October 19, 1994).

Building a house approximately eight feet to the
west of the planned location was not trivial or
insubstantial but instead constituted a failure
to construct the house “substantially in
accordance” with the contract.

11
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Citations for opinions on federal or state
constitutional issues.

1. Sabatino v. Saint Aloysius, 280 N.J. Super. 185,
654 A.2d 1033 (Law Div. 19%4), aff'd, 288 N.J.
Super. 233, 672 A.2d 217 (App. Div. 1996).

First Amendment requires that the court abstain
from ruling upon a Cathelic school’s decision not
to hire a lay school principal.

2. Blakey v. Continental Airlines, Inc., BESX-L-
15323-55 (Law Div. April 3, 1997).

In this matter, Tammy Blakey, a female
airline pilot, residing in the State of
Washington, brought an action in New Jersey
against Continental Airlines and several of
its male pilots for defamation and sexual
harassment based on statements the defendants
posted on an e-mail service. In granting the
defendants’ motions for dismissal, I
determined that the court may not
constitutionally assert jurisdiction over the
nen-resident pilots solely based on
electronic contacts with the forum. Thus, an
e-mail posting of a libelous statement in the
forum state alone was insufficient to satisfy
constitutional due process.

3. Essex Fells v. Kesmsley Inst., 289 N.J. Super.
329, 673 A.2d 856 (Law Div. 1995).

Although a government entity may take or
condemn private property where it is
essential for public use, when the decision
to condemn is made, as in this case, in bad
faith, it should be set aside.

12
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4, Bell Atlantic v. P.M. Video, 146 N.J.
Law Journal 1038.

In this matter, I reduced a $25 million
punitive damage award to $3.125 million
because, among other reasons, in the case of
BMW of N.A., Inc. v. Bore, 116 S.Ct. 1589
(193%6), the United States Supreme Court found
that grossly excessive punitive damages may
amount to a viclation of a company’s right to
due process.

5. Deacon Kadel Allen v. Reverend W, Temple
Richie, App. Div. A-6331-97T1F (1998)

In this case, nineteen (19) members of the
Union Baptist Church organized themselves
into a committee and commenced an action
against the church and its pastor. As a
result, the church membership met and
expelled all nineteen plaintiffs. In April
1998, I signed an Qrder restraining the
expulgion pending a hearing. In June 1898, I
determined that the court would be
impermissibly intruding into the parties’
religious affairs contrary to the First
Amendment if I retained jurisdiction over the
expulsion issue. Thus, I dismissed those
claimg. In an unpublished opinion, the
Appellate Division affirmed the dismissal.

6. Solid Wagte Transfer & Recycling., Inc., v.

Recycling & Salvage Corp.., et al., C-137-93.
Decided July 1998.

In this action, the plaintiff sued defendant
for damages based on the defendant’s failure
to comply with New Jersey’s solid waste flow
regulations. Thereafter, in Atlantic Coast
Demolition & Recycling, Inc., v. Board of
Chosen Freeholders, 112 F.3d 652 {34 Cir.

13
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1997), the Third Circuit Court of Appeals
held that New Jersey’s solid waste flow
regulations were an unconstitutional burden
on interstate commerce. Based on this
ruling, I dismissed plaintiff’'s complaint forx
damages because the Circuit Court’s holding
must be applied retroactively and this means
that the state’s waste flow regulations must
be treated as if they were not in effect
during the period for which plaintiff sought
damages .

While not directly responsive to this
question, I should add that I have often
ruled from the bench without written opinion
on constitutional issues presented in the
course of a motion or trial. For example, in
1985, I found a member of the Socialist
Worker’s party guilty of violating a
municipal ordinance which regulated the
distribution of literature on public
sidewalks. I determined that the ordinance
properly regulated, but did not bar free
speech. In 1994 I decided Rachmiel v. CBS.
In this matter, CBS News aired undercover
video tapes of a New Jersey attorney
implicated in filing allegedly false personal
injury claims. The attorney, contemplating a
defamation suit against CBS, filed a pre-suit
application for disclosure of CBS‘s outtakes.
In a bench ruling, I denied the application
because the State‘s Shield law protected CBS
against disclosure and because the attorney
could not present a threshold showing of
libelous intent. However, I ordered that CBS
preserve all outtakes of its program in the
event future litigation warranted disclosure.
And, in a 1997 case implicating the right to
petition the government, Citizens for
Government Change v, West Orange, I ordered
from the bench that, despite technical flaws,
a change-of-government referendum should be
placed on the general ballot and before a

14
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maximum number of voters rather than a
special election which has a lower turnout
and would cost tens of thousands of dollars.

Public Office: State (chronologically) any public
cffices you have held, other than judicial offices,
including the terms of service and whether such
positions were elected or appointed. State
(chronologically) any unsuccessful candidacies for
elective public office.

U.S. Selective Sexrvice System, Draft Board 30
1982-85. Chairman 1982

Legal Career:

a. Describe chronologically your law practice
and experience after graduation from law
school including:

1. whether ycu served as clerk to a judge,
and if so, the name of the judge, the
court, and the dates of the period you
were a clerk;

Ne

2. whetheyr you practiced alone, and if so,
the addresses and dates;

No

3. the dates, nanmes and addresses of law
firms or offices, companies or
governmental agencies with which you
have been connected, and the nature of
your connection with each;
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1987- Judge, New Jersey Superior
Present Court

1981-1987 Judge, Newark Municipal
Court

1978-1981 Municipal Judge (part time basis)

1975-1977 Miller, Hochman, Meyerson
& Schaeffer
955 West Side Avenue
Jersey City, NJ

1977-1981 Fuentes, Plant & Velazquez
220 Newark Avenue
Jersey City, NJ

What has been the general character of
your law practice, dividing it into
periods with dates if its character has
changed over the years?

From 1975 to 1981, I was involved in the
general practice of law. My cases were
mostly in the areas of personal injury,
criminal law and real estate. I also
handled some commercial litigation. My
court appearances during the initial
years were very frequent. I appeared as
defense counsel in several state
prosecutions and in two significant
federal criminal prosecutions: U.S. v.
Neyra and U.S. v. Cannon. 1In 1981, I
accepted a position as a full-time judge.

Describe your typical former clients,
and mention the areas, if any, in which
you have specialized.

My former clients were typically Jersey
City and Hudson County, New Jersey,

16
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residents with legal problems in real
estate, personal injury and criminal law.
A large number of my clients came from
the nearby Hispanic area of Jersey City.

Did you appear in court frequently,
occasionally, or not at all? If the
frequency of your appearances in court
varied, describe each such variance,
giving dates.

From 1975 to 13877, as an associate in a
general practice firm, I appeared in all
state tribunals, including municipal
court, sguperior court and workers
compensation court, on almost a daily
basig. I handled trials, motions and
settlement conferences. I also appeared
in federal court on metions, case
management conferences and trials. The
frequency of my court appearances
diminished when I left my first employment
to establish a law firm. Also, beginning
in 1978, I served as a part-time municipal
judge, resulting in less frequent court
appearances. 1 c¢ontinued in the general
practice of law, appearing in court
approximately once a week, until bescoming
a Zull time judge in 1981.

What percentage of these appearances was
in:

{a} federal courts; 15%
(b} state courts of record; 85%
{c} cther courts. None

What percentage of your litigation was:
(a) civil; 70%
{b) criminal. 30%

17
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4. State the number cof cases in courts of
record vou tried to verdict or judgment
(rather than settled), indicating
whether you were sole counsel, chief
counsel, or associate counsel.

As an attorney, I tried approximately 12
cases to verdict. I was sole counsel on
behalf of the criminal defendant or the
civil plaintiff in each case. The
exceptions were in the cases of U.8. v.
Neyra and U.S. v. Cannon, in which I was
co-counsel with other attorneys.

5. What percentage of these trials was:
{a) jury; 75%
(b) non-jury. 25%

Litigation: Describe the ten most gignificant litigated
matters which you personally handled. &ive the
citations, If the cases were repcrted, and the docket
number and date if unreported. Give a capsule sumnary
of the substance of each case. Identify the party or
parties whom you represented; describe in detail the
nature of your participation in the litigation and the
final disposition of the case. BAlso state as to each
case:

{a} the date of representation;

(b} the name of the court and the name of the
judge or judges before whom the case was
litigated; and

{c} the individual name, addresses, and telephone
numbers of co-coungel and of principal

counsel for each of the other parties.

Unfortunately, because I have not been a practicing

attorney for the past seventeen years, I have limited

files for cases that I handled for that period.

18
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With the exception of one case, I do not believe that
any of my former litigated matters resulted in a
published opinion. Hence, I can only present details
on geven matters that I have reconstructed, mostly
from court dockets, for these purposes.

1. U.S. v. Cannon (Dkt No. 77-00048-06) - This
was a six week drug possession, distribution
and conspiracy case tried before U.S.
District Court Judge Herbert J. Stern in
1977. Judge Stern is now in private
practice at 75 Livingston Ave., Roseland, NJ,
(973) 535-1900. I appeared as sole counsel for
co-conspirator Morris Lever. The
significance of the case was the scope of the
conspiracy, which involved thirteen (13)
defendants and included illegal acts done in
various states and in Mexico. At trial, the
U.S. Attorney presented evidence to establish
that the heroin was imported from Mexico, then
transported to California, Michigan and New
Jersey. The proofs included credit card
statements for gas purchases and a substantial
nurber of hours of wiretaps. My client, Morris
Lever, disclaimed knowledge of any conspiracy.
He presented evidence to attempt to show that
his lifestvle was inconsistent with the
allegations. He was eventually found guilty
along with several other defendants. An appeal
was taken to the Third Circuit Court of Appeals
by a different attorney, but the conviction was
affirmed.

Terrance P. Flynn appeared for the U.S.
Attorney. He is now a judge in Essex County.

Terrance P. Flynn, J.S.C.
N.J. Superior Court

212 Washington Street
Newark, NJ 07101

{(973) 693-6746

19
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The current addresses and phone numbers of counsel
for the co-defendants are as follows:

{Defendant Stephanie Gurley)

Henry W. Jaeger, Assistant Prosecutor
Administration Building

Elizabeth, NJ 07207

{908} 527-4500

(Defendant George Neil Brown)
Thomas J. Herten, E=sqg.

25 Main Street

Hackensack, NJ 07601

(201) 342-6000

{(Defendant Daryl F. Walls}
Richard L. Slavitt, Esg.
1719A Route 10 East
Pargippany, NJ 07054

{973) 898-119%

(Defendant Bernard Cannon)
Lawrence Dubin, Esg.

401 Broadway

New York, NY 10013

{212) 431-9%380

(Defendant Lafrance Jordan)
Jeffrey Simms, Esqg.

443 Northfield Avenue

West Orange, NJ 07052

(973) 731-5454

(Defendant Roderick Von Reed)
Marc S. Friedman, Esg.

7 Becker Farm Road

Roseland, NJ 07068

{973) 992-199%0

{(Defendant Milford Reed)
Larry J. McClure, Esg.
210 River Street
Hackensack, NJ 07601

20
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{201) 489-3555

{Defendant John Craig, Sr.)
Godfrey J. Dillard, Esq.
535 Griswold Street

2518 Buhl Bldg.

Detroit, MI 48207

{313) 963-313%5

(Defendant James A. Meredith)
Ellict S. Hall, Esq.

2440 Buhl Bldg.

Detroit, MI 48226

(313) 396-2923

I have been unable to locate the
current address and phone number of
the other attorneys for the co-
defendants in thig case. However,
I am listing their names and last
known address as follows:

(Defendant Leroy Canncn, Jr.)
Edward F. Bell, Esg.

840 Buhl Bldg.

Detroit, MI 48226

(no phone number available)

(Defendant Sandra Denise Martin)
George E. Pollard, Esq.

55 Hudson Street

Hackensack, NJ 07601

{no phone number available}

(Defendant Loretta Cannon)
Hubert Johnson
(Disbarred)

(Defendant Darrel Calhoun)

Thomas W. Greelish, Esg.
(Deceased)

21
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U.8. v. Nevra (Dkt No. 76-181-2) - This

one week drug conspiracy case was tried in
1977 before Judge Clarkson Fisher, U.S.
District Court for the District of New

Jersey, now deceased. I appearsd as sole counsel
for Mr. Neyra, a Colombian accused of
importing drugs from Colombia to New York via
California and New Jersey. Mr. Frederick
Lewis represented co-defendant, Julio
Orejuela. At trial, the government’s case
alleged that Neyra and co-defendant Julio
Orejuela used skin diving equipment to
retrieve a package dropped by airplane into
the San Francisco Bay. Thereafter,

defendants boarded a commercial flight for
Newark with a suitcase. When the suitcase
arrived in Newark, it was opened by airport
officials because it lacked identification
tags. Inside, officials found skindiving

gear and a substantial amount of cocaine.
After claiming the suitcase, my c¢lient and

the co-defendant were arrested exiting the
airport with the suiltcase and what was

alleged to be the keys to the suitcase in
their pocketgs. The defendants denied
ownership and claimed they picked up the wrong
suitcase. Defendants also sought to establish
a similarity of key types among various luggage
manufacturers. At the conclusion of *he trial,
both defendants were convicted of various drug
offenses. My co-counsel in this case was:

rederick Lewis, Esg.
7 Dey Street
New York, NY 10007
{212) 227-3900

Terrance P. Flynn, presented the case for the
U.S. Attorney’s office.

Terrance P. Flynn, J.5.C.
N.J. Superior Court

212 Washington Street

22
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Newark, NJ 07101
(973) 693-6746

Congolidated Freightwayg & Chimento *

I handled all litigation aspects of this matter,

on behalf of the plaintiffs, from 1975 to late

1977 before Magistrate Serena Perretti of the

U.8. District Court in Newark. Perretti is now

a Superior Court Judge in Essex County. In this
case, plaintiffs claimed a violation of their
Collective Bargaining Agreement based on
defendant’s decision to transfer a job site from
Hudson County to Staten Island. The significance
of this matter concerned the number of plaintiffs,
approximately 15, and the difficult discovery and
damages issues involved. Plaintiffs had to prove
that the transfer was a vioclation of the Agreement
as opposed to the appropriate exercise of management
digscretion. Additionally, each plaintiff had to
establish his own damages based on what he would
have earned but for the job gite transfer. I handled
virtually all pretrial discovery, motions and
conferences before the Magistrate., I left the

firm before the case was tried. The file was taken
over by:

John Schwartz, Esqg.
955 West Side Avenue
Jergey City, NJ
(201) 333-39000.

Mr. Seymour Margulies of Jersey City
represented defendants.

Seymour Margulies, Esqg.
15 Exchange Place
Jersey City, NJ 07302
(0) (201) 333-0400
(H) (973) 379-9456

*The docket number is not available because
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neither I nor my former law firm kept the
file of this case.

State v, Lewin - (163 N.J. Super, 439 (App. Div.

In this case, wmy client, Gregory Lewin, was
arrested and charged with driving under the
under the influence of alcohol following an
accident in which his vehicle struck two
pedestrians. Before Lewin was given any
Miranda warnings, he made statements to
police concerning his consumption of alcchol.
Subsequent to his statements, one of the
pedestrians died. As a result, Lewin was
charged with death by auto and convicted by a
jury in Superior Court. I represented Mr.
Lewin as sole counsel, only on the appeal
before the Appellate Division of the Superior
Court in 1978. I argued that statements
Lewin made after his accident but before the
pedestrian died should not have been admitted
against him at trial because they were made
in violation of Miranda v. Arizona, 384 U.S8.
436. The New Jersey Appellate Division, in
an opinion by Judge Allcorn, affirmed the
conviction. The matter was decided on the
briefs submitted.

Appellate counsel for the State:

Susan W. Sciacca, Esqg.
Justice Center

10 Main Street
Hackensack, NJ 07601
(201} 648-2300

Latearno v, Forbes - In this civil action filed in

the Superior Court, Hudson County, I
represented plaintiff, Thomas Lateano, on a
complaint for malicious prosecution and
defamation. The case was tried before Judge
CGeoffrey Gaulkin, now retired, and a jury in

24
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1977. Mr. Charles DeFazio, who is no longer
in the practice of law, represented the
defendant. His present whereabouts are
unknowrni. In or about May 1973, the defendant
Forbes filed a criminal complaint against
Lateanc, then Commissioner of Public Works
for the Township of North Bergen. The
complaint alleged that my client had stolen
and misappropriated public funds. In October
1974, a Hudson County grand jury refused to
indict my client. As a result, Lateano filed
the civil action. I represented Lateanc for
the first time in his civil claim against
Forbes. The central issues, when Forbes
filed the civil action, concerned the
guestion of malice in filing the criminal
complaint and the damage to Lateanc’s good
name and business. The case was declared a
mistrial because the jury could not agree
upon a verdict. Lateanoc chose not to pursue
a second trial. My recollection of this case
is based on notes of the opening stetement I
delivered at trial.

State v. Dawscn - (Dkt No. D75P2010) - In this 1976
criminal action, I represented the defendant
Ellen Dawson who was charged with assorted theft
offenses relating to her employment as a payroll
supervisor for Berkey Photo, Inc. The trial took
approximately one week in the Superior Court of
New Jersey, Passaic County, before Judge Louis
Schwartz, now deceased. The primary obstacle for
the defense was that an indicted co-conspirator
pled guilty and was called to testify against my
client. As defense counsel, I sought to
demonstrate that the co-conspirator’s testimeny
was presented in exchange for favorable
prosecutorial treatment at her sentencing. My
client was found guilty. My recollection of
this case is based on a folder I recently found
containing opening statements. I have obtained
the docket sheet for this case, but it does not

25
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contain the name of the prosecutor.

In 1977, before a jury, I represented plaintiffs
John and Mildred Walker who claimed they were sold
feod unfit for human consumption at defendant’s
restaurant. Plaintiffs claimed that immediately
after consuming the food on July ¢, 13976, they
felt nauseous and lost time from work. Immediately
after consuming the food, plaintiffs called police
and the local board of health. Unfortunately, my
clients did not seek medical treatment until 30
days after the event. After a two day Jjury trial,
the complaint wasg dismissed. Details of this case
are also reconstructed from notes of my opening
statement and, therefore, I have no further
information I can provide.

I am unable to reconstruct or sufficiently detail
additional cases in response to this question.
Pleage note, however, that from 1975 to 1881 1

was involved in a substantial amount of real estate
work representing either buyers or sellers in
residential and commercial transactions. I also
represented clients in the sale or purchase of small
businesses. I appeared very frequently in court
during this period, addressing civil motions,
workers compensation claims and various family court
matters such as complaints for diveorce, custody,
visitation, and support. My daily cffice work
included depositions, brief writing and client
interviews.

Legal Activities: Describe the most significant legal

activities you have pursued, including significant
litigation which did not progress to trial or legal
matters that did not involve litigation. Describe the
nature of your participation in this question, please
omit any information protected by the attorney-client
privilege {(unless the privilege has been waived.)
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My legal career has been almost entirely in the
judiciary. My litigation experience is limited to the
years 1975 to 1981 and is outlined in response to No.
17 and 18, above.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated
receipts from deferred income arrangements, stock,
options, uncompleted contracts and other future
benefits which you expect to derive from previous
business relationships, professional services, firm
memberships, former employers, clients, or customers.
Please describe the arrangements you have made to be
compensated in the future for any financial or business
interest.

I have a vested interest in a judicial pension that
matures on March 1, 2006. Specifically, I would
receive 22.5% of my current salary or $25,875 per year.
The current value of my deferred life insurance benefit
is $28,750.

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the
categories of litigation and financial arrangements
that are likely to present potential conflicts-of-
interest during your initial service in the position to
which you have been nominated.

Any potential conflict of interest is best resolved by
recusal or disqualification. However, I know of no
category of litigation which would present a conflict.
In any case, I intend to follow the Code of Judicial
Conduct in resolving all such matters.

Do you have any plans, commitments, or agreements to
pursue outside employment, with or without
compensation, during your service with the court? If

so, explain.

No
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List sources and amounts of all income received during
the calendar year preceding your nomination and for the
current calendar vear, including all salaries, fees,
dividends, incerest, gifts, rents, royalties, patents,
honoraria, and other items exceeding $500 or more {If
you prefer to do so, copies of the financial disclosure
report, reguired by the Ethics in Government Act of
1978, may be substituted here.)

See firancial disclosure report, AO-10, attached.
Please complete the attached financial net worth
statement in detail (Add schedules as called for).
See attached finarncial worth statement.

Have you ever held a position or played a role in a
political campaign? If so, please identify the
particulars of the campaign, including the candidate,

dates cf the campaign, your title and responsibilities.

No
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e ire: i
e FINANCIAL DISCLOSURE REPORT o 1990, T o,
S| 101-194, November 30, 1989
FOR CALENDAR YEAR 1997 (USC dpp. 4 101412
1. Person Reporting (Last name, first, middle initial) 2. Courtor Organization 3. Date of Report
Fuentes, Julic M. U.8. Circuit Court, Third Circuit | 03/08/19%%

| |

( 4. Title (Article]lljudge:indisarz;:;ivxorseﬂior:mmx; [ 5. ReportType (check appropriate type) & Reporting Period
muagistrate judges indicate full- or part-iime} i

- s ) Nomination, Datc 01/01/1997 to
‘{ U.8, Circuit Judge - Nominee | Nomiwin, Duc_03/08./99 02525’/’1999

{ i __Initid  __ Annual __ Final

i 8. Ounthe basis of the information coeainea in ibis Repgrt and
‘ #ny modifications pertaining thereto, it is, in my opinion,
in i with i laws and

1. Chambers or Office Address

Robert J. Wilentz Justice Complex
212 Washington Street
Newark, New Jersey. 07101

Officer Date,

|
% . IMPORTANTNOTES: The instrictions accompanying this forwa miist be fullowed, Complete il parts,
checking the NONE box for each part where you have no reportable information. Sign on last page. ;

L POSITIONS. {Reporting individual only; see pp. 9-13 of Instructions.)

POSITION TION/ENTT
X i NONE (No reportable positions.)

1

2

I1. AGREEMENTS. tReporting ndividual only: see pp. 14-15 of Instrutions.)

DATE < TERM.
I
] | NONE {Ne reportable agreements.)
| SS—
t
1999 State of New Jersey judicial pension deferred until 2007
2
3

III. NON-INVESTMENT INCOME. (Reporting individual and spouse: see pp. 17-2¢ of Instructions.)

DATE QURCE T GROSS INCOMZ
(yours, not spouse’s)
; | NONE (No reportsble non-investment income.)
—
1
1997 State of New Jersey Judicial Salary § 115,000
2
3
R 1998 State of New .Jersey .hdicial Salary —315,000
. 1998 Sellor Wi P 4000
3
1999 State of New Jersev. Judicial Salars 119,166

]
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Name of Pesson Reporting. Date of Repart
AN |
FIANCIAL DISCLOSURE REPORT % Puentes, Julio M. | 03/08/1999
IV. REIMBURSEMENTS - ion, lodging, food,
{Inciudes those to spouse and dependent children; use the parentheticals "(S)" and "(DC}™ to indizate reportzile
received by spouse and de childven, ively. See pp. 25-28 of instrustions.)
NONE (No such reportable reimbursements.)
[: i
[
Exempt
2
3
4
5
3
7
V. GIFTS. (mciudes those to spouse and dependent children; use the parentheticals (5)" and "(DC)" to indicate gifs received
by spouse and dependent children, ively. See pp. 29-32 of )
SQURCE DESCRIPTION VALU
j NONE (No such reportable gifts.}
T
$
Exempt
2
H
3
$
4
s

VI. LIABILITIES. (Includes those of spouse and dependent children; indicate, where applicable, person responsible for
iiability by using the parenthetical "(S)" for separate liability of the spouse, "(J)° for joins lizbility of reporting
individuai and spouse, and "(DC}" for Hability of o dependent child. See pp. 13-35 of Instructions,)
DESCRIPTION YALUE CODE*

! NONE (Noreportable liabilities.
| (Mo reportable li )

H
Massachusetts Education Finance Auth. College Loans K

=3 1400T850,000 T
1=51,000,001-85.000,000
4=350,000,001 or mory
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‘Name af Person Reporting Date of Repart
FINANCIAL DISCLOSURE REPORT Peentes, Julio M, 03/08/1999
VIL Page 1 INVESTMENTS and TRUSTS - i value, tr fons nstudes those of
sponse and dependent childven. See pp. 36-54 of Instructions }
oA
DcscnptmnofA&scts
¥ (mcludmguust assets)
":‘”“f;’;"’””&?‘"fﬁffﬁ’” iyaycf - -
& renthésical ™y 7 foint oumershil T R
renesiing mabldual and o S for ugnfm " Hnot exempt from Gisclosure
meggpb};: ﬁo {D?q{_%:romr: by T P @+ - % “®
, .
PR ) o | e
. . assel . ] 2 uyer
exempz " prmrgmimre : i ie’ti'e‘:%:i%n)‘ Dny (?‘P) {AH) |  (if private transaction)
i"““ NONE (Mo reportable income, assets,
i j or transactions.}
' General Electric Interest A
2 Plus
tate-of NJ Pension G
3
4
£ :
[
7 i :
s | |
i i i
9 i ]
10 1
1 : i ;
12
5 x ;
{
14
15 | .
16
17
s
¢
[ 1 IncomefGain Codes: A=$1,000 or less Be$1,001-$2500 D=55,001 * E=~$13,001-$50,000
{See Col. BL, M) . F=§. $50,001- $100,000  6=8100,001-%1 ,000,000 Hl~$l 000 Obl-\ﬁi 060,000 H2=Mm=lhan 55 00,000~ :
2 Vale, Cadcs: . I=813, 000 orlms K=315,001-$50,000 1=5306.001- $100.000 M=5100,001-5250.000 - E
{See Col C1,D3) N =5250,001-8500,000 (%5500001 $1,000,000 Pl—Sl 060,001.$5,650,000° P83, Gbﬂ 00t SZS 000000
I P3=§I5] (}00 94}1650 000,000 2flan $581 ﬁﬂ{) DG

T Metiod Codes R-Cost (reel ostits only) S S T

{See Col. €2} %’Book value VuOther 3 W=l Eshmx(cd i
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Name of Person Reparting
FINANCIAL DISCLOSURE REPORT | Fuentes, Julio M.

Date of Report

! 03/08/1999

VII ADDITIONAL INFORMATION OR EXPLANATIONS.

(Indicate part of report)
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‘Nams of Ferson Reporting . i Dateof Report

FINANCIAL DISCLOSURE REPORT | Fuentes, Julio M. | 03/08/1999

VIIL. ADPITIONAL INFORMATION OR EXPLANATIONS (Indieate part of Report.)

IX., CERTIFICATION.

fn compliance with the provisions of 2§ US.C. § 455 and of Advisory Opinion No. 57 of the Advisery Committee on Judicial Activities,
and to the best of my knowledge after reasonable inquiry, 1 did not perform any adjudicatory function in any Titigation during the period covered
by this report in which I, my spouse, or my ninor or dependent children had = financial interest, as defined in Canon 3C(3)e), in the outcome

of such Hitigation.

{ certify that all information given above (including informmation pertaining to my spouse and minor or dependent children, if any) is
accurate, true, and complete to the best of my knowledge and belief, and that any information not reponed was withheld because it met
applicable statutory provisions permitting non-disclosure.

1 further certify that eamed income from outside employ and h ia and the f gifts which have been reported are in
compliance with the provisions of § U.5.C. app. 4, § 561 et. seq., 5 U.S.C. § 7353 and Judicial Conference regulations.

ff? 7///
Si Date __ March 8, 1989

i: 110 M. FUENTES
NOTE: ANY INDI:/{?UAL WHD KNOMNULY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE

SUBFECT TO CIVIL AND CRIMINAL SANCTIONS (5 US.C. App. 4, § 104.)

|
| )
I’Maxi szgned ougma 2

B
;
L
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NET WORTH
Provide & complete, current finangial net worth stassment which itemizes in

olf assets (mcluding yank accounts, real estate, securities, trusts, investments, and oﬂxuﬁnm

holdings) ali Hebilifes (including dabts, mortgages, loans, end other financial obligations) of

yourself, your spouse, and other immediate merbers of your household,

ASSETS ° LIABLLITIES
Cash 00 band and in benks 3 Vg Notes payable to bankssscured
VS, Covernment sscuritiermadd
us- 0o : Nmmﬁhhw‘ szl
Yisted socuzies-idd scheduls Notes pryable to relitives
Unlistad securifies-add scheduls i R Notes payable to others -
Acoountt and notes receivable: Atcouns and bills de
Duss from relatives and friends Unpaid income tax
Dus from others - Other unpaid tax and fnerest
Doreitt ‘ , Pt £ P
Real extats ownededd schedate Chastel mantgages and othe lishs pays
265 bt e
Real estate morigages receivable 24 57p Other delxs-itemize;
- § Autor 254 sther persanal propenty Q'; 500
Cast value-Jife ineusanes il vivs
Verapnd) Bl 6o lovd . .
. . Totad Eblitier - 2831790
e ) Net Worth 304y
Tl Asects - S13, BITPE | Totat mabilsior and vet ot 5731950
CONTINGENT LYABILITIES | GENERAL INFORMATION
A3 endocser, comaker or gaTsntor Are any wsets pledged] GASS schade
Ming uled Ao
On leases or contracts ) Are you defendant in any roits or legal
Mone. setioas? A
Legal Claims oy e Hive you ever taken bankraptey? At
Brovision for Foderad Income Tex . Mgz 1
Other epecial debx N TS

*rhis figure does not ivclude the vested interest I have im a State
4udicial pension, In the year 2006, that pension will be worth
$25,875 pex year. :
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SCHEDULE
REAL ESTATE MORTGAGE

Mortgagors: Julioc M. Fuentes
Olma D, Fuentes

Mortgage: GE Capital Mortgage Services
401 Market Street
Philadelphia, PA 19101

Current Principal
Balance: $225,289.09



143

III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American
Bar Association’s Code of Professional Responsibility
calls for “every lawyer, regardless of professional
prominence or professional workload, to find some time
to participate in serving the disadvantaged.” Describe
what you have done to fulfill these responsibilities,
listing specific instances and the amount of time
devoted to each.

In 1988, I organized a group of community members to
paint the exterior of a local library which had fallen
in disrepair. The work, which tock about three weeks
to complete, was reported in the local press and the
National Lions Club magazine. In 1991, I organized a
food drive collecting over 5,000 cans of food for the
Boy Scouts National Program. This project took about
four weeks. Thig service was alsoc reported in the
National Lions Club magazine.

The American Bar Association’s Commentary to its Code
of Judicial Conduct states that it is inappropriate for
a judge to hold membership in any organization that
invidiously discriminates on the basis of race, sex, or
religion. Do you currently belong, or have you
belonged, to any organization which discriminates --
through either formal membership requirements or the
practical implementation of membership policies? If
so, list, with dates of membership. What you have done
to try to change these policies?

During my first two years of college, 1964-66, I
belonged to a fraternity (Phi Kappa Tau)} whose
membership was entirely male. Also, I have belonged to
the Newark Lions Club since 1981. From 1981 to
approximately 1987, the club restricted membership to
males. Since 1987, the club has been fully integrated.
Other than these two organizations and for the limited
periods described, I have not belonged to any

30
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organization that discriminates on any basis.

Is therxe a selection commission in your jurisdiction to
recommend candidates for nomination to the federal
courts? If so, did it recommend your nomination?
Please describe your experience in the entire judicial
selection process, from beginning to end (including the
circumstances which led to your nomination and
interviews in which you participated).

I was interviewed by a judicial screening committee for
a United States Disgtrict Court position. I am not
aware of their recommendation because their work was
confidential. Initially I was interviewed by a panel
of three committee members. A few weeks later I was
interviewed before the entire committee. Thereafter, I
was interviewed by United States Senator Robert G.
Torricelli. Ultimately, I was informed that the White
House was interested in considering me for a Circuit
Court position. In addition, I have besen interviewed
by the White House Counsel’s Office, the FBI, the New
Jersey and National Hispanic Bar Associations and the
American Bar Association.

Has anyone involved in the process of selecting you as
a judicial nominee discussed with you any specific
case, legal issue or question in a manner that could
reasonably be interpreted as asking how you would rule
on such case, issue, or question? If so, please
explain fully.

No

Please discuss your views on the following criticism
involving “judicial activism.”

The role of the Federal judiciary within the Federal

government, and within society generally, has become
the subject of increasing controversy in recent years.

31
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It has become the target of both popular and academic
criticism that alleges that the judicial branch has
usurped many of the prerogatives of other branches and
levels of government.

Some of the characteristics of this “judicial activism”
have been said to include:

A tendency by the judiciary toward problem-
solution rather than grievance-resclution;

A judge should endeavor to resclve a dispute,
not a large social dilemma.

A tendency by the judiciary to employ the
individual plaintiff as a vehicle for the
impogition for far-reaching orders extending
to broad classes of individuals;

Judicial orders should focus on the dispute
and the litigants in a given case, not on
individuals or issues unconnected with the suit.

A tendency by the judiciary to impose broad,
affirmative duties upon governments and
society;

The imposition of affirmative duties upon
government is ordinarily best left to legislative
and executive bodies.

A tendency by the judiciary toward loosening
jurisdictional requirements such as standing
ard ripeness; and

Traditional standing and ripeness requirements
should ncot be relaxed especially for the
purpose of addressing issues not before the
court.

A tendency by the judiciary to impose itself

upon other institutions in the manner of an
adminigtrator with continuing oversight

32
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responsibilities.
The judiciary works best resolving litigated

conflicts rather than administering other
institutions.

33
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[The biographical information of Judge Whittemore follows:]

BIOGRAPHICAL INFORMATION (PUBLIC)
Full Name: (include any former names used.)
James David Whittemore
Address: List current place of residence and office address{es).

(Resideuce): Templs Terrace, Florida
(Office): 419 N. Pierce Street, Room 314
Tampa, Florida 33602

Date and Place of Birth:

August 29, 1952
Walterboro, South Carolina

Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es).

Married - February 18, 1978
Martha Kathryn Whittemore (Watford)
Pharmacist

Cigna Healthcare of Florida, Inc.
Tampa, Florida

Edueation:  List each college and law school you have attended, including dates of
attendance, degrees received and dates degrees were granted.

B.S.B.A. with Honors - University of Florida 1974
September 1970 - June 1974

Juris Doctor - Stetson University College of Law 1977
February 1975 - May 1977

Hillsborough Community College - Tampa, Florida
June 1971 (one course}

Employment Regord: List (by year) all business or professional corporations,
companies, firms, or other enterprises, partnerships, institutions and organizations,
ronprofit or otherwise, including firms, with which you were connected as an officer,
director, partner, proprietor, or employee since graduation from college.

EMPLOYMENT (Full-time)

1978-1981  Federal Public Defender’s Office
{Assistant Federal Public Defender)

1981-1982  Whittemore & Seybold, P.A.
(Associate)
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1982-1987 Whittemore & Campbell, P.A.
(Associate)
1987-1990 James D. Whittemore, Attomey at Law, P.A.
(Sole practitioner)
1990 - present State of Florida, Thirteenth Judicial Circuit, Hillsborough County, Florida

(Circuit Judge)

EMPLOYMENT (Part-time)

1974 Bay Area Contractors (B.A.C. of Florida, Inc.)
(Installer)

1976-1977  NORD Bar Review
(Sales Associate)

1974-1977  George W. Stone Realtors, Inc.
(Sales Associate)

1976-1977 Kent G. Whittemore, Attorney at Law
(Law Clerk)

1977 Bauer, Morlan & Wells, P.A.
(Associate/Law Clerk)

1981-1982  Temple Terrace Realty, Inc.
(Manager, Broker-Salesperson)

1981-1983  Bert Rodgers Schools of Real Estate
(Instructor)

OTHER ACTIVITIES

1981-1990  Florida Association of Criminal Defense Lawyers
(Director 1986-1987)(Board of Directors 1989-1990)
1988-1989  Hillsborough County Criminal Defense Lawyers Association
(Vice President 1988)(President 1989)
1991-present William Glenn Terrell Inn of Court
(President 1993-1994)

Military Service: Have you had any military service? If so, give particulars, including
the dates, branch of service, rank or rate, serial number and type of discharge received.

No.

Honors_and Awards: List any scholarships, fellowships, honorary degrees, and
honorary society memberships that you believe would be of interest to the Committee.

B.S.B.A. with Honors - 1974 - University of Florida

AV rated - Martindale Hubbell

Hilisborough County Bar Association - Young Lawyers Division
“1997-1998 Outstanding Jurist Award”

The Florida Bar - Young Lawyers Division
“1998-1999 Outstanding Jurist Award”

2-
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Bar_Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of any
offices which you have held in such groups.

Hillsborough County Bar Association Peer Review Committee
{Member 1998-present)
Hillsborough County Bar Association Long Range Planning Comumittee
(Member and Co-chair 1998)
Association of Trial Lawyers of America:
(Judicial Member 1998-present)
{Regular Member 1981-1990)
William Glenn Terrell Inn of Court
(Member 1991- present)(President 1993-1994)
Florida Bar Association
(1977 -present)
Florida Association of Criminal Defense Lawyers
(Member 1981-1990)(Director 1986-1987)(Board of Directors 1989-1990)
Hillsborough County Criminal Defense Lawyers Association
(Vice-President 1988; President 1989)
Pinellas County Criminal Defense Lawyers Association
{1981-1990)
Certified Court Approved Arbitrator; United States District Court, Middle District of Florida
(1985-1989)
Certified Court Arbitrator; Thirteenth Judicial Circuit, Hillsborough County, Florida
(1989)
Florida Bar Association; Federal Practice Committee
{(Member 1982-1989)
Florida Supreme Court Committee on Standard Jury Instructions - Civil Cases
(Member 1996 - present)
Florida Bar Grievance Committee 13A
(Member 1987-1989; Chair 1989)
Circuit Judges Conference
(1990-present)
Jury Management Committee Thirteenth Judicial Circuit
(1995-present - Chairman)

Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies.

None.
Please list all other organizations to which you belong.

Temple Terrace Golf and Country Club, Inc. (By-laws attached) (ATTACHMENT #1)
Sigma Chi Fraternity

St. Catherine’s Episcopal Church, Temple Terrace, FL

Gator Boosters, Inc. (University of Florida booster organization)

President’s Council (University of Florida)

Ducks Unlimited

Wild Turkey Federation

Florida State Golf Association, Inc.

3
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12.

13.

14.
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Court Admission: List all courts in which you have been admitted to practice, with
dates of admission and lapses if any such memberships lapsed. Please explain the
reason for any lapse of membership. Give the same information for administrative
bodies which require special admission to practice.

Florida Supreme Court - 1977

United States District Court, Middle District of Florida - 1977
U.S. Court of Appeals, 5th Circuit - 1978

U.S. Court of Appeals, 11th Circuit - 1981

U.S. Supreme Court - 1985

Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other published material you have written or edited. Please supply one copy of all
published material not readily available to the Committee. Also, please supply a copy
of all speeches by you on issues involving constitutional law or legal policy. If there
were press reports about the speech, and they are readily available to you, please supply
them.

Domestic Violence - A Continuing Epidemic (ATTACHMENT #2)
Next Door News - April 1996

Ethical Pitfalls - Retainers? Refundable or Not? (ATTACHMENT #3)
Florida Defender - Winter 1990/ Vol. 2, No. 1

Speech Notes - Speech at induction of City Council Members, City of Temple
Terrace, Florida; approx. June 1995  (ATTACHMENT #4)

Subcommittee Drafts of Jury Instructions - Florida Supreme Court Committee on Standard
Jury Instructions in Civil Cases - (ATTACHMENT #30)

Health: What is the present state of your health? List the date of your last physical -
examination.

Excellent. Date of last physical examination: April, 1999.

Judicial Office: State (chronologically) any judicial offices you have held, whether such
position was elected or appointed and a description of the jurisdiction of each such
court.

I was appointed to the Circuit Court, Thirteenth Judicial Circuit, Hillsborough
County, Florida, by (then) Florida Governor Bob Martinez on February 1, 1990 and was re-
elected without opposition in 1990 and 1996. Florida Circuit Courts have jurisdiction of
appeals from County Courts, exclusive original jurisdiction in all actions at law in which the
amount in controversy exceeds $15,000.00, probate proceedings, settlement of cstates of
decedents and minors, all cases in equity, including all cases relating to juveniles, all felonies

4.
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and all misdemeanors arising out of the same circumstances as a felony which is also
charged, all cases involving the legality of any tax assessment or toll, actions in ejectment
and all actions involving title or boundary or right of possession to real property. Circuit
Courts may also issue injunctions, writs of mandamus, quo warranto, certiorari, prohibition
and habeas corpus and have the authority of direct review of administrative action prescribed
by general law.

Citations: If you are or have been a judge, provide: (1) citations for the ten most
significant opinions you have written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings; and (3)
citations for significant opinions on federal or state constitutional issues, together with
the citation to appellate court rulings on such opinions. If any of the opinions listed
were not officially reported, please provide copies of the opinions.

1) Ten Most Significant Opinions:

a. William Poe v. Pam lorio, Supervisor of Elections, (ATTACHMENT #5)
No. 01-96-5537 (Fla. 13th Cir. Ct. August 26, 1996)
Order Denying Complaint for Injunctive Relief

b. Hillshorough County Republican Executive Committee v. Robert Butterworth,
Attorney General; et al, (ATTACHMENT #6)
No. 01-98-2855 (Fla. 13th Cir. Ct. June 29, 1998}
Order Declaring Section 105.09, Florida Statutes, Unconstitutional

c. Pavlick v. Pavlick, 697 So. 2d 157 (Fla. 2d DCA 1996)

d. Margaret Simmons v. Cal Henderson; Sheriff of Hi
6 Fla. L. Weekly Supp. 88 (Fla. 13th Cir. Ct. 1998)

e. City of Tampa v. Arcep, Inc.;etal. (ATTACHMENT #7)
Ne. 01-91-8378 (Fla. 13th Cir. Ct. June 23, 1993)
Order Granting Thornton-Tomasetti, P.C.’s and Lev Zetlin Associates,
Ine.’s Motions to Dismiss Plaintiff’s Third Amended Complaint

f. Mimi Fisheries Co, Nigeria, LTD v. Ringhaver Equipment Co.
No. 01-89-12375 (Fla. 13th Cir. Ct. August 23, 1993)
Order Granting Defendants’ Renewed Motion for Directed Verdict
(ATTACHMENT #8)

g. James A. Duplass v. The Board of Regents of the State University System
No. 01-96-3950 (Fla. 13th Cir. Ct. July 16, 1998)
Order Granting Plaintiff’s Motion for Summary Judgment
(ATTACHMENT #9)

-5.
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h. American Properties, LTD v. City of Plant City
No. 01-89-25745-East (Fla 13th Cir. Ct. May 3, 1992)
Findings and Conclusions  (ATTACHMENT #10)

i Thomas P. O’Rear v. James W. Grimes  (ATTACHMENT #11)
No. 01-93-352 (Fla. 13th Cir. Ct. January 17, 1995)
Order Granting Defendant’s Motion for Summary Judgment

i Seabreeze by the Bay, Inc. v, Tampa Port Authority; et al.
No. 01-96-2171 (Fla. 13th Cir. Ct. July 14, 1998)
Order Granting Plaintiff s Motion for Particd Summary Judgment and
Denying Defendant’s Motion for Partial Summary Judgment
(ATTACHMENT #12)

2) Reversals:

Genesis 12, ete. v. Swindle; et al., 583 So. 2d 435 (Fla. 2d DCA 1991)

Order Granting Summary Judgment in Favor of Plaintiffs on contract action was reversed,
the Court finding that a question of fact “as to when payment was due under the contract” existed
which was determinative of whether the statute of limitations had run. (ATTACHMENT #13)

Brown v. Dykes, 601 So. 2d 568 (Fla. 2d DCA 1992) (ATTACHMENT #14)

In review of a paternity action brought by the father, the appellate court affirmed five issues
raised by appellant-mother, while remanding to “provide the court with the opportunity to make
further inquiry” regarding what surname the child of unmarried parents should take after the court
has determined paternity. The appellate court reversed the trial court’s denial of attorney’s fees to
the father under a statute which authorized imposition of attorney’s fees only against the father and
remanded to the trial court to address the merits of the father’s motion for attorney’s fees.

Driggers Concrete Inc., etc. v. The Citizens and Southcern National Bank of Florida Case No.
92-01339; Order dated January 28, 1993 :

In an unpublished order, the appellate court quashed the trial court’s Order cancelling judicial
sale in a foreclosure action. The trial court had scheduled the foreclosure sale pursuant to the final
judgment but had cancelled the sale when the property owner challenged the trial court’s jurisdiction,
as an appeal of the final judgment had been filed. In quashing, the appellate court found the trial
court to have had jurisdiction to schedule the sale. The final judgment was ultimately affirmed. [630
So. 2d 1108 (Fla. 2d DCA 1993) (table)].

(ATTACHMENT #15)

Leniz v. Leniz, 626 So. 2d 1066 (Fla. 2d DCA 1993) (ATTACHMENT #16)

In a marital dissolution case, the appellate court reversed on one of four issues raised. The
appellate court found error in the trial court having imputed to the appellant “an in kind contribution
of $160.00 per month from her boyfriend”, finding no evidence in the record supporting that finding.
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Professional Telephone Answering Service, Inc. v. Groge; et al,, 632 So. 2d 609 (Fla. 2d
DCA 1993) (ATTACHMENT #17)

Appellate court reversed and remanded with instructions to reinstate an employer’s
affirmative defense of worker’s compensation immunity in a case in which the employee was an
alleged victim of a workplace sexual assault by a third party. The appellate court found that whether
or not the sexual assault in this case was a risk inherent in the nature of the work remained a question
to be determined by the fact finder.

Jones v. The Upjohn Company, 661 So. 2d 356 (Fla. 2d DCA 1995)

The appellate court reversed an order dismissing this products liability action with prejudice.
Jones, who was convicted of two counts of first degree murder, alleged that Upjohn, the
manufacturer of the sedative Halcion could be held liable on theories of negligence and strict Liability
for its alleged falsification of test results to obtain FDA approval and its failure to provide adequate
warnings of Halcion’s side effects which Jones alleged caused him to commit murder. The appellate
court reversed the trial court’s holding that Jones’ suit was barred by the doctrine of collateral
estoppel based upon his prior criminal proceedings, concluding that since Upjohn was not a party
to the criminal proceeding, “the criminal and civil cases lack a mutuality of parties”.

(ATTACHMENT #18)

Anheuser Busch, Inc. v. Lopez; et al., 665 So. 2d 222 (Fla. 2d DCA 1995)

In a personal injury case, the plaintiff sought to discover information regarding other
individuals upon whom Frank Kriz, M.D., the defendant’s independent medical examiner, had
performed independent medical examinations. The appellate court determined that the “names” or
other “identifying information” of those individuals upon whom Dr. Kriz had conducted independent
medical examinations were not discoverable, as the names of “nonparty patients” were not shown
to be relevant.

(ATTACHMENT #19)

Morsani; ete. v. Major League Baseball; et al,, 663 So. 2d 653 (Fla. 2d DCA 1995)

Appellate court reversed an order of dismissal which found that the defendants were not
capable of tortious interference with Morsani’s contractual attempts to acquire a major league
franchise since Major League Baseball reserved the right to approve any new owner and could not
have tortiously interfered with its own contractual right. Finding that the qualified privilege to
interfere with a business relationship carried with it “the obligation to employ means that are not
improper”, the appellate court found that the allegations of the use of threats, intimidation and
conspiratorial conduct fell outside the context of the proper exercise of Major League Baseball’s
approval rights and therefore stated a cause of action for tortious interference with advantageous
contractual and business relationships. The appellate court also found that the Commerce Clause
did not bar application of the Florida antitrust laws to interstate professional sports Jeagues and that
the antitrust exemption for baseball extended only to the reserve system. (The underlying order was
entered by my predecessor judge, an order I declined to revisit.)

(ATTACHMENT #20)

Boroff; et al.v. The Bic Corporation, 718 So. 2d 348 (Fla. 2d DCA 1998)

Appellate court reversed a final judgment of garnishment on funds an attorney held in his
trust account on behalf of clients who had settled a personal injury action. The appellate court found
that although the trial court had properly recognized the attorney’s retaining lien, it was error to limit
the amount of the lien to the amount owed to the attorney as attorney’s [ees as opposed to advanced
costs and expenses. (ATTACHMENT #21)

7.
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Campoamor; et al. v. Brandon Pest Control, Inc.; etal., 721 So. 2d 333 (Fla. 2d DCA 1998)

The appellate court reversed a defense jury verdict, holding that a demonstrative video tape
was improperly admitted into evidence and allowed to be replayed by the jury during its
deliberations. The subject video tape depicted the defendant demonstrating his extermination
equipment, the location of drilling holes and the method of injection of pesticide. Computer
produced animations depicting the drilling and injection process were interspersed on the tape. The
appellate court found the video tape to be “patently deceptive and prejudicial in light of the entirety
of conflicting evidence”. (ATTACHMENT #22)

Newbern v. American Plasticraft, Inc.; et al., 721 So. 2d 351 (Fla. 2d DCA 1998)

In affirming in part and reversing in part, the appellate court found it was error to permit
parole evidence to link a subsequent “profits agreement” to a purchase agreement which was
unambiguous, a ruling made by my predecessor judge which I declined to revisit. This case involved
complicated real property transactions between the parties beginning in 1979 and was referenced as
a “very difficult case for the two trial judges™ by the appellate court. In a companion case, Shepard;
et al. v. American Plasticraft, Inc., 23 Fla. L. Weekly D2508 (Fla. 2d DCA November 13, 1998), the
appellate court found that Plaintiffs, Shepard and Skemp had been denied due process by the trial
court finding that they were severally liable for monies due under the purchase agreement, since they
were not named as parties in the pertinent contractual counts of the complaint. In the complaint, they
had been named as parties in an accounting count. The cause was remanded for the trial court to
allow the Plaintiff to amend its complaint to add Shepard and Skemp to all pertinent counts of the
complaint, after which a new trial is to be conducted to determine Shepard and Skemp’s liability to
the Plaintiff for payments due under the purchase agreement. (ATTACHMENT #23)

Morsani v. Major League Baseball; et al., 24 Fla. L. Weekly D847 (Fla. 2d DCA March 31,
1999), Certiorari pending, Florida Supreme Court.

The appellate court held that the trial court incorrectly held that equitable estoppel was not
a viable defense to the statute of limitations. The appealed order granted summary judgment in favor
of the defendants, finding that Florida Statute 95.051 did not provide equitable estoppel as a tolling
mechanism of the running of the statute of limitations, relying on a Florida Supreme Court decision,
Fulton County Administrator v. Sullivan, 22 Fla. L. Weekly S578 (Fla. Sept. 25, 1997). In the
underlying case, plaintiff conceded that the statute of limitations had run on the claim made in Count
I of the complaint but contended that the doctrine of equitable estoppel precluded application of the
statute of limitations. In reversing, the appellate court found that the doctrine of equitable estoppel
survived Sullivan and found error in the dismissal of Count I. In its decision, the Court stated “we
must acknowledge that a strict reading of Sullivan, as applied by the trial court, would require
affirmance”. The Court concluded, however, that the Supreme Court did not intend Sullivan to be
so narrowly construed as to eliminate the doctrines of equitable estoppel and waiver. The defendants
filed a petition for certiorari rcview with the Florida Supreme Court, which remains pending.

(ATTACHMENT #24)

Donohoe v. Starmed Staffing, Inc., 24 Fla. L. Weekly D1282 (Fla. 2d DCA May 28, 1999)

In this case, a former employer filed an action against a former employee for violation of an
employment agreement. The order appealed from denied the former employer’s motion for
attorney’s fees and costs, which was based upon an offer of judgment the former employer had
served on the former employee. The appellate court found that the trial court “abused its discretion
in determining that the offer of judgment was not made in good faith”. In the underlying order, the
trial court had determined that due to the procedural manner in which the offer of judgment had been
made, the offerer had not made the offer in good faith. (ATTACHMENT #25)

_8-
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3) Siguificant Opinions on Federal or State Constitutional issues:

1. William Poe v, Pam Iorio, Supervisor of Elections,
No. 01-96-5537 (Fla. 13th Cir. Ct. August 26, 1996)
Order Denying Complaint for Injunctive Relief
(ATTACHMENT #5)

2. Hillshorough County Republican Executive Commitiee v. Robert Butterworth,
Attorney General; gt al., (ATTACHMENT #6)
No. 01-98-2855 (Fla. 13th Cir. Ct. June 29, 1998)
Order Declaring Section 105.09, Florida Statutes, Unconstitutional

3. Reginald White v. Frank T. Johnson, (ATTACHMENT #26)
No. 01-92-8809 (Fla. 13th Cir. Ct. August 11, 1997)
Order Denying Plaintiff’’s Motion for Ovder Transporting Inmate
Affirmed by unpublished opinion (ATTACHMENT #26)

4, John Ford Kursch; etc. v. Unified Construction Trades Board,
No. 01-95-7527 (Fla. 13th Cir. Ct. July 11, 1996)
Order Denying Petition for Certiorari {ATTACHMENT #27)

5. Advanced Orthopedic Institute v. Bankers Insurance Company,
No. 01-94-1931 (Fla. 13th Circ. Ct. June 30, 1995)
Opinion filed in appellate capacity - Review of Couniy Court Order
Granting Bankers Insurance Company's Motion te Compel
(ATTACHMENT #28)

6. Edwin Ford (PRI} v. Care Unit of Florida, No. 01-93-3138
(Fla. 13th Cire. Ct. April 18,1995) (ATTACHMENT #29)
Order Denying Plaintiff’s Motion Attacking Constitutionality of
Florida Statute 768.21(8) (1993)

7. Maorsani v. Major League Baseball, No. 01-92-9631
(Fla. 13th Cir. CL. March 9, 1998) (ATTACHMENT #24)
Order of Partial Summary Judgment
24 Fla. L. Weekly D847 (Fla. 2d DCA March 31, 1999); certiorari
pending, Florida Supreme Court

Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were elected
or appointed. State (chronologically) any unsuccessful candidacies for elective public
office.

None.
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17.  Legal Career:

a Describe chronologically your law practice and experience after
graduation from law school, including:

1. whether you served as clerk to a judge, and if so, the name of the
judge, the court, and the dates of the period you were a clerk;

T have never clerked for a judge.
2. whether you practiced alone, and if so, the addresses and dates;

April, 1987 - January 31, 1990: Sole Practitioner
James D. Whittemore, Attorney at Law, P.A.
701 and 707 N. Franklin Street
Tampa, Florida 33602

3. the dates, names and addresses of law firms or offices, companies
or governmental agencies with which you have been connected,
and the nature of your connection with each;

1976 - 1977: Law clerk

Kent G. Whittemore, Aftorney at Law
11 42nd Street N., Suite 104

St. Petersburg, Florida 33701

August, 1977 - December, 1977: Law clerk/Associate
Bauer, Morlan & Wells, P.A.

560 1st Avenue North

St. Petersburg, Florida 33756

January, 1978 - April, 1981: Assistant Federal Public Defender
Office of Federal Public Defender

U.S. Courthouse and Post Office Building

600 N. Florida Ave. (now) 501 Polk St.

Tampa, Florida 33602

May, 1981 - March, 1982: Associate
Whittemore & Seybold, P.A.

412 E. Madison Street

Tampa, Florida 33602

1981 - 1983: Instructor

Bert Rodgers Schools of Real Estate, Inc.
5969 Cattleridge Blvd.

Sarasota, Florida 34232
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April, 1982 - April, 1987: Associate
Whittemore & Campbell, P.A.

201 N. Franklin St.

Tampa, Florida 33602

One Beach Drive, Suite 205

St. Petersburg, Florida 33701

April, 1987 - January 31, 1990: Sole Practitioner
James D. Whittemore, Attorney at Law, P.A.
701 and 707 N. Franklin St., Tampa, Florida

February 1, 1990 - present: Cireuit Court Judge

Thirteenth Judicial Circuit, In and For Hillsborough County, Florida
419 N. Pierce Street, Room #314

Tampa, Florida 33601

b. 1. What has been the general character of your Iaw practice, dividing
it into periods with dates if its character has changed over the
vears?

During the first two months I was licensed, 1 did general research and handled
misdemeanor and traffic matters as an associate. During that time [ was pursuing full-time
employment and in January 1978 was hired as one of the first two Assistant Federal Public
Defenders in the new office of the Federal Public Defender in Tampa. Robert W. Knight
(now deceased) was the Federal Public Defender. During the next three years, I was assigned
to represent indigent defendants charged with federal offenses from arrest through either plea
or trial and appeal, as well as state prisoners who had filed petitions for writ of habeas corpus
seeking relief pursuant to 28 U.S.C. 5. 2254. My representation of clients included grand jury
matters, removal proceedings and all aspects of federal criminal proceedings. While an
Assistant, [ tried numerous jury trials and argued numerous appeals. 1 appeared before the
U.8. Courts of Appeals for the Fifth and Eleventh Circuits and argued the first en hanc sitting
of the newly created Eleventh Circuit Court of Appeals (then the Fifth Circuit, Division “B”).

After leaving the office in April, 1981, I associated with my brother’s firm and
opened a Tampa office. [ continued to represent indigent federal defendants as court
appointed counsel and began to establish my own civil and criminal practice. Over the next
nine years, I regularly represented clients in federal criminal trial and appellate matters and
also represented a large percentage of general civil and criminal clients in state trial and
appellate courts. My litigation practice included construction clients {contractors and
owners), as well as general commercial clients. I tried two domestic cases but did not
otherwise practice in that area.

After Whittemore & Campbell, P.A. formed in 1982, 1 had the opportunity to practice
in the First Amendment arca, representing a local ABC television affiliate and several of its
reporters in areas of access, privilege and federal grand jury appearances. My practice
continued to focus on litigation in state and federal courts with an emphasis on federal
criminal work. As court appointed counsel representing a state prisoner in a habeas corpus
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matter, I successfully appealed the District Court’s denial of his Petition for Writ of Habeas
Corpus to the Eleventh Circuit Court of Appeals and successfully argued the case to the
United States Supreme Court in 1985. The Court, in what some predicted would be the first
case to create an “‘exception” to the Miranda rule, unanimously affirmed the Eleventh
Circuit’s opinion.

2. Describe your typical former clients, and mention the areas, if any,
in which you have specialized.

My client base consisted of individuals, small corporations and a variety of large
national corporations. The majority of my practice was litigation oriented with a healthy mix
of real estate and business work. Iserved as an arbitrator in federal court and was engaged
by parties te a civil action in state court to arbitrate a complicated residential construction
dispute. My ruling resolved the case. On a regular basis, 1 was retained by out-of-state
counsel to appear in federal court on behalf of their clients as Jocal counsel. Until my
appointment to the bench, I continued to regularly represented clients in federal criminal
matters.

c. 1. Did you appear in court frequently, occasionally, or not at all?
If the frequency of your appearances in court varied, describe
each such variance, giving dates.

2. ‘What percentage of these appearances was in:
(a) federal courts;
{b) state courts of record;
{¢) other courts,

3 ‘What percentage of your litigation was:
(a) civily
(b) criminal.

4. State the number of cases in courts of record vou tried to verdict
or judgment (rather than settled), indicating whether yon were
sole counsel, chief counsel, or associate counsel.

5. What percentage of these trials was:
(a} jury;
(b) non-jury.

While practicing I appeared in state and federal trial and appellate courts regularly.
The one client I appeared in court for most often was Snap On Tools, Inc., for whom I did
collection work throughout central Florida. During my three years with the Federal Public
Defender, 100% of my appearances were in federal court. | estimate that, over the next nine
years of private practice, 1 appeared in federal court 40% of the time and in state court 60%.
On occasion | appeared before zoning boards, the Temple Terrace City Council and the
Hillsborough County Commission. On at least two occasions, 1 appeared before state
professional licensure boards on behalf of professionals facing disciplinary action.

-12-
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After entering private practice, approximately 40% of my practice was criminal and
60% civil. 1 estimate I have tried 35 to 45 cases to verdict or judgment and argued
approximately 15 to 20 appeals, all except one as either sole counsel or lead counsel. On one
appeal, multiple appellants sought reversals of their federal criminal convictions under the
criminal anti-trust statutes. We successfully obtained new trials. My original client had been
acquitted and I was retained to represent three of the convicted defendants on appeal.

Approximately one third (18) of the cases I tried to verdict or judgment were jury
trials {all criminaf).

Litigation: Describe the ten most significant litigated matters which you personally
handled. Give the citations, if ihe cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of each case. Identify the
party eor parties whom you represented; describe in detail the nature of your
participation in the litigation and the final dispesition of the case. Alse state as to each
case:

(a) the date of representation;

(b) the name of the court and the name of the judge or judges before whom the
case was litigated; and

(c) the individual name, addresses and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

1. Louie L. Wainwright v. David Wayne Greenfield, 106 S.Ct. 634 (1986) #84-
1480; review of David Wayne Greenfield v. Louie L. Wainwright, 741 F.2d 329
(11th Cir. 1984).

During 1979-1980, while an Assistant Federal Public Defender, I was
appointed to represent this state prisoner on his 28 U.S.C. s. 2254 post conviction
petition for writ of habeas corpus. In late 1980 or early 1981, the U.S. District Judge,
William Castagna, denied relief. Iinitiated an appeal to the Eleventh Circuit Court
of Appeals. T was appointed to continue my representation after entering private
practice in April, 1981. On appeal, the Eleventh Circuit reversed. The State of
Florida petitioned for and obtained review before the United States Supreme Court.
In an unanimous decision, the Court affirmed the Eleventh Circuit’s reversal. The
issues involved the propriety of using a criminal defendant’s post- Miranda warning
silence to rebut an insanity defense. After his re-trial, Greenfield was again convicted
in Sarasota County. I did not participate in that trial. The State of Florida was
represented by Ms. Ann Garrison Paschall, then an Assistant Attorney General.
Current address & phone number: U.S. Labor Dept/Solicitor’s Office, 61 Forsyth St.,
Room 7110, Atlanta, GA 30303 (404) 562-2057.
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2. United States of America v. Joseph Paul Franklin, U.S. District Court, Middle
District of Florida at Tampa. Circa 1978/1979. Judge William Terell Hodges,
presiding.

Franklin was arrested in Lakeland on a warrant charging him with escape
from a Kentucky jail where he was being held on bank robbery charges. He was
suspected in the shooting of noted civil rights activist Vernon Jordan and in the
racially motivated shooting of two people in Utah. I was assigned to represent him
and appeared before Judge Hodges during the removal hearing. Franklin’s arrest and
court proceedings attracted a substantial amount of media and public interest. Of
significance, notwithstanding the despicable nature of his alleged offenses and racial
and ethnic prejudices, he was afforded his constitutionally protected representation
through my services and the removal proceedings went smoothly, with a successful
removal of Franklin to Kentucky, Utah and eventually Ohio where I understand he
was convicted of the offenses he was suspected of having committed, including the
shooting of Mr. Jordan. 1 believe my ability to represent one as loathsome as
Franktin was of particular significance to our criminal justice system and the orderly
administration of justice, consistent with due process protections. The government
was represented by U.S. Attorney Gary Betz, 2002 N. Lois Ave,, Suite 520, Tampa,
FL 33607-2366 (813) 871-7255, Assistant U.S. Attorneys Lynn Cole, One Tampa
Ciry Center, 201 N. Frarklin St., Suite 2556, Tampa, FL 33602-5815 (813) 223-7009
and Lee Atkinson, 2655 McCormick Dr., P.O. Box 5124, Clearwater, FL, 33758-
5124 (727)799-2882.

3. United States of America v. Richard Butta, U.S. District Court, Judge William
Terrell Hodges, presiding; Circa May 1978,

Butta was charged with passing counterfeit bills in a mall store. The Secret
Service had traced the bills to a friend of Butta’s in New York. Significantly, this
was the first jury trial of the newly created Federal Public Defender. I defended Butta
at trial and he was acquitted after a fifteen minute deliberation by the jury. The
government was represented by Assistant U.S. Attorney Gary Tackas, One Urban
Centre, 4830 W. Kennedy Blvd,, Suite 147, Tampa, FL. 33609-2564 (813) 286-4100.

4. State of Flonida v. Robert S. Grant; et al., #87-4613 Division E, 13th Judicial
Circuit, Judge F. Dennis Alvarez, presiding.

My court appointed client, Robert S. Grant was charged, together with his
wift and four other individuals in a 48-count information alleging 47 counts of grand
theft and one count of conspiracy to commit grand theft. After a nine-day trial
hetween January 9, 1989 and January 20, 1989, F. Dennis Alvarez, Circuit Judge,
presiding, thirty-five of the forty-eight counts were dismissed on the defendants’
metions for judgment of acquittal. Grant was acquitted on seven counts and
convicted on five felony counts and one misdemeanor count. He was ultimately
placed on probation. This was the first case in which the State of Florida had
charged defendants with grand theft arising from the diversion of human corneal
tissue from the intended recipient. The novel legal issue was whether human tissue
could be the subject of grand theft, given that the Florida Supreme Court had held
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that even next of kin had no “property right” in a body, only a limited right to
possession for burial purposes. The counts under which the defendant was convicted
actually alleged theft of fees which would have been generated to the intended
recipient for services rendered in transferting the comeal tissue to physicians in
hospitals who would transplant them. The case was considered a “test” case as to
whether the growing organ transplant industry could rely on the criminal theft
statutes to protect business interests. Counsel included:

Judy S. Hoyer, Esq. 4830 W. Kennedy Blvd., Suite 147, Tampa, FL 33609-2517
(813)286-4100; Allen P. Allweiss, Esq. 111 2nd Ave. N.E., Suite 620 St. Petersburg,
FL 33701 (727)827-4944; Marc L. Lubet, Esq. 209 E. Ridgewood St., Orlando, FL
32801-1926 (407)841-9336; Paul E. Firmani, Esq. Public Defender’s Office, 7530
Little Rd., Rm 201, New Port Richey, FL 34654-5598 (727)847-8155;

5. State of Florida v. Terry Caole, Case #89-2101-CRC- Div. “B” Thirteenth
Judicial Circuit, Judge Edward Ward, presiding.

My client, Terry Cole, the former news director for Channel 10, WTSP TV
in Tampa, was arrested and charged with theft of information contained in a
competitor station’s computer banks. The case atiracted substantial national media
attention because it involved an ABC affiliate station attempting to obtain a
competitive advantage over a rival network’s station by “hacking” into the
competitor’s computer, The theft statutes had not been utilized to prosecute an
individual under these circumstances. The defendant was a highly respected news
director who was considered a maverick within the industry. Fe had never been
arrested before and was facing the potential of a prison sentence if convicted. After
extensive negotiations lasting several months under the intense scratiny of the local
and national media, the defendant entered a no contest plea in late 1990 and was
placed on probation. Representing the State of Florida was Chief Assistant State
Attorney Chris Hoyer, One Urban Centre, 4830 W. Kennedy Blvd., Suite 147,
Tampa, FL 33609-2564, (813) 286-4100.

6. United States of America v. Mervyn H. Cross, #84-192-CR-T-17, United
States District Court, Judge Elizabeth Kovachevich, presiding. Trial began February
4, 1986 and the verdict was returned on April 4, 1986. :

At the request of Judge Kovachevich, I accepted an appointment to serve as
“stand by” counsel to Cross, an inmate of the State of Florida who had organized and
perpetrated a child pornography ring from within Avon Park Correctional Institute.
He was charged with 19 counts of production of and interstate mailing of child
pornography. The case attracted substantial media and public attention, given that
Cross was able to perpetrate his child pornography ring while serving a sentence in
a state institution. Described as “manipulative” by Judge Kovachevich at his
sentencing, Cross was sentenced to 19 consecutive five-year terms after his
conviction. I was appointed as “stand-by” counsel, as Cross had invoked his right
to represent himself during the trial pursuant to Faretta v. Californiz, 422 (1.S. 806
(1575). The Court and government were concemed that Cross would be disruptive,
given his manipulative tendencies, high intelligence and nature of his conduct. The
trial lasted eight weeks and involved over 6000 discovery documents.
Representing the government was Fran Carpini, Assistant U.S. Attorney (deceased).
Representing a co-defendant at trial was Joseph M. Diaz, Bsq. 220 E. Madison,
Suite 1140, Tampa, FL 33602-4827 (813)227-7777.
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7. United State of America v. Emst Ludwig Wolfgang Forbrich, #84-49CRTS8,
United States District Court, Judge Ben Krentzman, (deceased), presiding. (Circa
1986)

Forbrich was charged in a two-count indictment with espionage. The case
had been described as one involving “pational security”. Based in part upon this
representation, Jadge Krentzman entered an order denying the press access to a video
tape which was introduced into evidence and played to the jury during Forbrich’s
criminal trial. Representing Channel 10, WTSP, 1 jomned with attorneys representing
Gaylord Broadeasting Company {Channel 13) and Tampa Television, Ine. (Channcl
8) in appealing Judge Krentzman’s order on an expedited basis to the Eleventh
Circuit Court of Appeals. The appeal successfully resulted in a remand order after
which Judge Krentzman again denied access to the video tape. That order was again
appealed. During the interim, however, Forbrich was convicted and the video tape
became part of the appellate record open to the public. Accordingly, the media
parties voluntarily dismissed their appeal as moot. Representing the government was
(George Tragos, Assistant U.S, Attorney, 600 Cleveland Street, Snite 700, Clearwater,
FL 33755-4158 (727)441-9030; Gregg D. Thomas, Esq. Holland & Knight LLP,
400 N. Ashley Drive, Suite 2300, Tampa, FL 33601 (813)227-8500 represented
Gaylord Broadeasting Company and Gregory G. Jones, Esq., Tampa Theatre
Building, 707 N. Franklin St., Suite 801, Tampa, FL. 33602-4430 (813)229-2100
represented Tampa Television, Ine.

8. George Weidner v, Louie L. Watnwright, United States District Court, Tampa
(Circa 1980) Judge William Terrell Hodges, presiding.

As an Assistant Federal Public Defender, during 1980 and 1981, I
represented this state prisoner on his Petition for Writ of Habeas Corpus. He had
been convicted in state court of manslaughter and was serving a substantial prison
sentence which I believe was 15 years. He contended that his attorney in the state
criminal trial did not adequately investigate his theory of self defense and failed to
interview and call known witnesses to testify in his state trial. After an evidentiary
hearing in which I presented these witnesses, the United States Magistrate
recommended to the District Judge that the petition be granted. The District Court
granted the petition, resulting in the potential for a new trial in state court.
Approximately eight years had passed since his conviction, however, and the State
Attorney’s office in Hillsborough County declined to prosecute, resulting in
Weidner’s release from prison. The State’s interest was represented by the State
Attomey General’s office in Tammpa, 2002 N. Lois Ave,, Suite 700, Tampa,
Florida.(813)873-4739.

9. United States of America, v..Donald Esposito; et al. United State District
Court, Middle District of Florida, Tampa, Judge William J. Castagna, presiding; Case
#84-40-CR-T-15

Donald Esposito and 13 co-defendants were mndicted for violating the
Shermsan Anti-Trust Act, 15 U.S.C. §1, by conspiring to fix prices and allocate
customers in the garbage business in Pinellas County, Florida. Esposite retained me
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to represent him. After a two week trial in the Spring of 1984, he was acquitted.
Eight of the individual defendants and two corporate defendants were found guilty.
This was the first criminal anti-trust case tried in Tampa.

Esposito had retired to Florida, purchased a garbage truck and developed a
small route in Pinellas County, Florida. In the late 1970's, Pinellas County was
attempting to franchise the refuse collection business within the county and several
of the smaller garbage haulers began discussing their common business concerns.
Several of the defendants had claimed to have connections to organized crime.
Esposito had no prior criminal arrests but met af the infamous “King’s Court” in New
Port Richey, Florida with the other garbage company owners during 1979 to discuss
the perceived threat to their independence by the county’s attempt to franchise.
Unbeknownst to them, the “King’s Court” was an undercover FBI sting operation of
(now) national acclaim. The result of these various meetings was the indictment of
fourteen individuals and corporations for violation of the Federal antitrust statutes.
Most of the meetings were videotaped. Esposito had no connections to organized
crime and his involvement in the alleged conspiracy was peripheral. The essence of
our defense was his “mere presence” during the meetings and his unblemished
character. Among his character wiinesses was a former police chief who had known
Esposito for a number of years. After his acquittal, I was retained by three of the
convicted defendants to represent them on their appeal. (See number 10 below)
The government was represented by Assistant U.S. Attorney was David H. Runyan,
Esq. 100 2nd Ave. S, Suite 704-S, St. Petersburg, Florida 33701 (727/892-6001).
Attomeys appearing were: Wayne J. Boyer, Esq., (for Signorile), P.O. Box 10655,
Clearwater, Florida 33757 (727/733-2154), Romnie G. Crider, Esq. (for DeVito and
Suncoast Disposal}, 1550 S. Highland Ave,, Suite C, Clearwatcr, Florida 33756
(727/446-4800), Robert Fraser, Esq., (for Agostino), P.O. Box 3470, Brandon,
Florida (813/653-3800), Ronald Cacciatore, Esq. for Kerrigan), 100 N. Tampa
Street, Suite 2835, Tampa, Florida 33602-5837 (813/223-4831), Ky M. Koch, Esq.
(for Fowler and Imperial Carting), 200 N. Garden Ave., Suite A, Clearwater, FL
33755-4120, Larry C. Hoffiman, Esq., (for DiNardi),1172 Brownell Street, Suite E,
Clearwater, Florida 33756-5707 (727/461-5230), Kerry H. Brown, Esq.(for Fitapelli),
307 S. Fielding Ave., Tampa, FL 33606-2224 (813) 258 4232 and Carolyn House,
Esq., (now Carolyn House-Stewart), (for Acquafredda) 400 N. Tampa St., Suite 2300
Tampa, FL 33602 (813)273-4246.

10, United States of America v, Joseph “Jo Jo? Fitapelli; et al., 786 F.2d 1461
(11th Cir. 1986)

This was an appeal taken by ten defendants who had been convicted of
violating the Sherman Anti-Trust Act, 15 U.S.C. § 1, by conspiring to fix prices and
allocate customers in the garbage business in Pinellas County, Florida. The case was
argued before Chief Judge Godbold, Circuit Judge Tjoflat and Senior Cirenit Judge
Simpson. In the trial leading to the convictions, I had represented Donald Esposito,
who was acquitted. (See number 9 above). Defendants Thomas Kerrigan, Donald
Fowler and Imperial Carting Associates, Inc. retained me to represent them on appeal.
Qur brief was served in November, 1984 and the case was argued to the court in late
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1985 or early 1986. The convictions were reversed, the Court finding that the
indictment did not allege jurisdiction under the Sherman Act under the “flow theory”
and it was therefore error for the trial court to have instructed the jury on a theory of
jurisdiction which had not been charged by the grand jury. The Court also found
there was insufficient evidence of jurisdiction to establish the flow-of-commerce
theory. The Court found, however, that there was sufficient evidence of jurisdiction
under the “effect theory” and that the Fifth Amendment prohibition against double
jeopardy would not bar a second trial. After the reversal, Kerrigan, Fowler and
Imperial Carting were convicted. The individuals were placed on probation and the
defendants were fined.

Counsel for the appeal: The government was represented by Assistant U.S. Attorney
David H. Runyan, Esq., 100 2nd Ave. S., Suite 704-S, St. Petersburg, Florida
33701 (727/892-6001), John J. Powers, III, Esq., (current address and phone
unknown) Edward T. Hand, Esq., U.S. Department of Justice. (current address and
phone unknown); Wayne J. Boyer, Esq., (for Signorile) P.O. Box 10655, Clearwater,
Florida 33757 (727/733-2154), Leonard J. Mankin, Esq., 28050 U.S. Hwy 19 N,
Suite 100, Clearwater, Florida 33761-2600, Ronnie G. Crider, Esq. (for DeVito and
Suncoast Disposal) 1550 S. Highland Ave., Suite C, Clearwater, Florida 33756
(727/446-4800), Alan K. Smith, Esq., (cutrent address and phone unknown), Robert
Fraser, Esq.(for Agostino) P.O. Box 3470, Brandon, Florida (813/653-3800), Larry
C. Hoffman, Esq., (for DiNardi) 1172 Brownell Street, Suite E, Clearwater, Florida
33756-5707 (727/461-5230),Kerry H. Brown, Esq. (for Fitapelli) 307 S. Fielding
Ave., Tampa, FL 33606-2224 (813) 258 4232 and Carolyn House, Esq., (now
Carolyn House-Stewart), (for Acquafredda) 400 N. Tampa St., Suite 2300 Tampa,
FL 33602 (813)273-4246.

Members of Legal Community who have had recent contact with applicant as a judge:

1.

C. Steven Yerrid, Esq. 5. William Hahn, Esq.

101 E. Kennedy Blvd., Suite 2160 2701 North Rocky Point Drive, Suite 410
Tampa, FL 33602-5179 P.O. Box 21919

(813)222-8222 Tampa, FL 33607

(813) 281-9700

Timothy F. Prugh, Esq.

Alexander Building 6. Thomas M. Gonzalez, Esq.
1009 W. Platt Street 109 N. Brush Street, Suite 200
Tampa, FL 33606-2115 P.O. Box 639

(813) 251-3548 Tampa, FL 33601-0639

(813) 273-0550

Timon V. Sullivan, Esq.

100 N. Tampa Street, Suite 2900 7. Edward O. Savitz, Esq.

P.O. Box 1006 220 S. Franklin Street

Tampa, FL 33601-1006 Tampa, FL 33602-5330

(813) 223-5111 (813) 224-9255

Clifford L. Somers, Esq. 8. S. Cary Gaylord, Esq.

3242 Henderson Blvd., Suite 301 777 S. Harbour Island Blvd., Suite 900
Tampa, FL 33609-2938 Tampa, FL 33602-5701

(813) 872-7322 (813)229-8811
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Diana L. Fuller, Egq. 11.

101 E. Kennedy Blvd., Suite 1800
P.0.Box 3288

Tampa, FL 33601-3288

(813) 221-7171

- Emeline C, Acton, Esq. 12,

601 E. Kennedy Blvd., 27th Floor
P.O.Box 1110

Tampa, FL 33601-1110
(813)272-5670

Laura E. Prather, Esq.

101 E. Kennedy Blvd., Suite 2700
P.O.Box 1102

Tampa, FL 33601-1102

(813) 223-7474

Eurich Z. Griffin, Esq.
1112 E. Kennedy Blvd.
P.O.Box 172297
Tampa, FIL 33672-0297
(813) 229-9300

Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did
not involve litigation. Describe the nature of your participation in this question, please
omit any information protected by the attorney-client privilege (unless the privilege has
been waived).

Chair, Florida Bar Grievance Committee 134:

In the mid-1980', [ became involved in local bar activities. At the suggestion and
recommendation of either Tom Gongzalez or Bill Sizemore, both of whom served as President
of the Hillsborough County Bar Association, I was assigned to Florida Bar Grievance
Commuttee 13A. Eventually, [ became chair of the committee. The committee’s function
was to investigate complaints made against attorneys within its jurisdiction and to determine
whether probable cause to believe the responding attorney was guilty of misconduct
justifying disciplinary action. Without question, the three years I served on that committee
contributed significantly to my legal and judicial career. As an attorney, it gave me
invaluable insight to the importance of communicating with clients and subscribing to high
ethical behavior in all aspects of life. Those three years contributed significantly to my
judicial decision making and perspective. To this day, I encourage young lawyers to serve
on a grievance coramittee as it is one of the most significant legal activities a lawyer can be
involved in. .

Florida Supreme Court Standard Jury Instruction Committee in Civil Cuses.

My appointment by the Supreme Court to this committee in January 1996, was due
in part to the recommendation of Benjamin Hill, III, Esq. and Bill Blews, Esq., both past
presidents of the Florida Bar who agreed to be references on my application, The importance
of the committee’s work is underscored by the Florida Supreme Court’s Standard (Civil)
Jury Instructions manual which is utilized by every Florida judge and attorney involved in
civil jury trials throughout the state. The committee authors proposed standard jury
instructions for publication and comment prior to submission to the Florida Supreme Court
for approval. The committee consists of plaintiff and defense lawyers, appellate lawyers,
trial judges, appeliate judges and 2 member of the Florida Supreme Couwrt. The Florida
Supreme Court, by resolution adopted in 1962, established the Cornmittee “as an auxiliary
arm of this Court . . . for the study and development of a program for standard jury
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instructions”. “It has been the Committee’s purpose not to merely repreduce in terms of
Florida law the work of others but rather to improve upon their work and, where possible,
to innovate for the more effective administration of justice in the trial of jury cases.” (The
Supreme Court Committee on Standard Jury Instructions, Introduction, April 1967)

. Arbitration:

In 1985, the Honorable Daniel Gallagher, based upon the parties” stipulation,
appointed me as the sole arbitraior in a complicated and hotly contested residential
construction case. In the case of Henderson Homes v. John A. and Rosemarie A. Magliano,
#85-18528 - Division East, 13th Judicial Circuit, Hillsborough County, Florida, I presided
over a four-day arbitration involving testimony and documentary evidence. The arbitration
hearing took place on June 25, 26, 27 and July 2, 1986. My Report, Findings and
Conclusions of Arbitrator was rendered Augnst 6, 1986 and was confirmed by the presiding
judge. This one arbitration proceeding gave me the confidence to consider myselfa qualified
judicial applicant and accordingly, is one of the most significant legal activities I pursued as
an attorney.
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st | FINANCIAL DISCLOSURE REPORT Bepor Rty the Elics
Rev. 1798 Nomsination Report 101-13¢, Nevember 36, 1989
N €3 USC dpp. 4, See. 761-112
1. Person Reporting (Last namwe, first, middle initicd} 2. Court or Qrganization 3. Date of Report
Whittsmoke, James D. 10/20/1999
4. Title (drticle Il judges indicate active or 3. Report Type (check type) 6. Reporting Period
senjor status; magistrate judges indicate / 01/01/1998
Jill- or part-time) ¥ Nomination, Date . /_/ : ©

Initiat o— Final l 10/20/1999

i

7. Chambers or Office Address 8. On the basis of the informatios contained in this Report and any

§ . modifications pertaining thereto, it it in my opinion, in compiance
419 xorth Piexce Street with apglicable laws and reguiations.
Room 314

Tampa, Florida 33602 fewing Officer Date

IMPORTANT NOTES: The instructions accompanying this form must be Jollowed. Complete ail pares,
checking the NONE bax for each section where you have no reportable information. Sign on the last page,

1. POSITIONS  (Reporting indiidual only; see pp. 9-13 of Instructions.)

- POSITION NAME OF ORGANIZATION /ENTITY
{ NONE (Mo reporiable positions.}

1 castodian (For BC} PW Pathfinders Tressury and Growth Stock
2 (;A-Stodian {For DC} PW Pathfinders Treasury and Growth Stock
3

L. AGREEMENTS {Reporting individual only; see pp.14-16 of Insteuctions.)
DATE PARTIES AND TERMS
NONE (No reportable agreements.}

1 State of Florida Retirement; vested as of 2/1/1998: no control

L. NON-INVESTMENT INCOME  (Reporting individual and spouse; see pp. 17-24 of Instructions,)

DAYE SOURCE AND TYPE GROSS INCOME
NONE  (No reportable non-fnvestment ifome.) (yours, not spouse's}

1 CIGNA Healthcare of Florida, Inmc. (S)

2 1598 State of Fiorida; salary

$ 111,590.00

3 1998 State of Florida; salary (throngh September 30, 1999 3 85,375.00
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Wame of Person Reporting Date of Report !
FINANCIAL DISCLOSURE REPORT | #hittemore, James D. 10/20/199% %
i
IV. REIMBURSEMENTS - transportation, lodging, food, enter
(Tncludes those to spouse and dependent childrer; use the parentissticals "(5)" and "(DC” to indicate reporiable reimbursements received by spouse
and dependent children, respectively, See pp. 25-28 of Instructions.}
SOURCE DESCRIPTION
NONE (No such rsportable reimbursements.)
1 EXEMPT EXEMPT
) -
3
4
s
6
7
V. GIFTS
(Tneludes those to spouse and dependent childran; use the “(S)" and “(DC)" to indicate gifis received by spouse and dependert children,
respectively. See pp. 29-32 of Instructions.)
SOURCE DESCRIPTION VALUE
m NONE  (No such roportable gifs.)

1 EXEMPT

EXEMPT

VI, LIABILITIES

{ncludes those of spowse and dependen: chtidren; indicate where applicable, person responsible for liability by using the parenthtical (S} for separare
Fiabitity of the spause, "U)" for joir liability of reporting individual and spouse, and "(DC)" for liability of a dependent child. St pp. 33-35 of Insiructions.)

CREDITOR__ DESCRIPTION VALUE CODE*
]j NONE (N6 reportable Tiabilities.)

1 Equitable Life Loan against cash value of life insurance policy 3

2 Shell Mastercard Credit Card (T} 3

3 SouthTrust Bank of Floxida, N.A. Promissory Note (J) 7

4 NationsHank Automobile Lease B 3

5 Bank One Credit Caxd B}

5
% VAL CODES:1=$15,000 of less K=$15,001-$30,000 £-$50,001 0 $100,000  M=$100,001-5250,000 MW=§250,001-8500,000

$500,001-$1,000,000 P1=$1,000,001-$5,000,000 P2=55,000,001-$25,000,000

P3=$25,000,001-$50,000,000 P4:=850,600,001 or more
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Name of Person Reporting Date of Report
FINANCIAL DISCLOSURE REPORT | #hittemore, James D. 10/20/1999
(Includes those of spouse and
VIL. Page 1 INVESTMENTS and TRUSTS -- income, value, transactions dependent children. See pp. 36-54 of Instructions.)
A B. ic. D.
Description of Assets Income during Gross value | Transactions during reporting period
reporting period at end of i
Indicate where applicable, owner of reporting
the asset by using the parenthetical period
()" for joint ownership of reporiing o @ o @ o If not exempt from disclosure
inclvidual and spose, ()" for sep- Amount | Type Value| Vale | Type ‘
erate oymership by spouse, "(DC) Code |{eg., Code | Method| (e.g., buy, @ @ ® ®
for ownership by dependent child. (A-H) |dividend, |(-P) [Code |sell, partial Date: | Value|Gain | Identity of
rent or QW) |sale, Month- | Code |Code | buyer/seller
Place "(X)" after cach asset interest) merger, Day  |(IP) (A (if private
exempt from prior disclosure. redemption) transaction)
NONE _ (No reportable income,assets, or
transactions.}
1 Custodian (For DC)- PW A Dividend J T EXEMPT
Pathfinders Treasury and Growth
2 Custodian (For DC} - PW A pividend | g | T |EXEMPT
pPathfinders Treas. & Growth
3 Bay Gulf Federal Credit Union B Dividend J T EXEMPT
(IRA)
4 Dean Witter Spectrum Tech. (IRR) None I T |BXEMPT
5 Bay Gulf Federal Credit Union A Dividend | g T EXEMPT
(1RA] (S)
6 George Putnam Fund of Boston A Dividend J T EXEMPT
(IRA)
7 Merck & Co. Common Stock (IRA) A Dividend J T EXEMPT
8 AMGEN, Inc. Common Stock (IRA) None K T EXEMPT
9 Cardinal Health, Inc. Common A Dividend J T EXEMPT
Stock (IRA)
10 George Putnam Fund of Boston A Dividend J T EXEMPT
(TRR) (3)
11 Merck & Co. Common Stock (IRA) | A  |pividend | J | T |EXEMPT )
(s)
12 CIGNA Corporation 401(K) (S) D Dividend | 1, T EXEMPT
13 CIGNA Corporation Pension Plan None X T EXEMPT
(s)
14
15 }
16
17
1 Inc/Gain Codes: A=$1,000 or less B=$1,001-$2,500 ©=$2,501-$5,000 D=$5,001-$15,000 E=§15,001-$50,000
(Col. BI,D4)  F=$50,001-$100,000 G=$100,001-§1,000,000  H1=§1,000,001-$5,000,000  H2=$5,000,001 or more

2 Val Codes: J=$15,000 or less

K=$15,001-§50,000
{Col.C1,D3)  ©=$500,001-$1,000,000 P1=$1,000,001-$5,000,000 P2=$5,000,001-$25,000,000 P3=$25,000,001-$50,000,000 P4=!

'3 Val Mth Codes: Q=Appraisal
L(Col. ) U=Book Value

R=Cost (rcal ¢state only)
V=Other

L-$50,001-100,000 M=$100,001-$250,000 250,001-5500,000
50,000,001 or more
S=Assessment T-Cash/Market
W=Estimated
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Name of Person Reporting

Whittemore, James D.

Date of Report
10/20/1999

ViIl. ADDITIONAL INFORMATION OR EXPLANATIONS.

(Indicate pari of report,)
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Name of Person Reporting Date of Report
FINANCIAL DISCLOSURE REPORT | Whittemore, James D. 10/20/1999

IX. CERTIFICATION

In compliance with the provisions of 28 U.S.C. 455 and of Advisory Opinion No. 57 of the Advisory Committee on
Judicial Activities, and to the best of my knowledge at the time after reasonable inquiry, I did not perform any
adjudicatory function in any litigation during the period covered by this report in which I, my spouse, or my
minor or dependent children had a financial interest, as defined in Canon 3C(3)(c}, in the outcome of such
litigation.

T certify that all the information given above (including information pertaining to my spouse and minor or
dependent children, if any) is accurate, true, and complete to the best of my knowledge and belief, and that any
information not reported was withheld because it met applicable statutory provisions permitting non-disclosure.

I further certify that earned income from outside employment and honoraria and the acceptance of gifts which

have been reported are in compliance with the provisions of 5 U.5.C. app. 4, section 501 et. seq., 5 U.S.C. 7353
and Judicial Conference regulations.

Signature pate /0 f20 (22

Note: Any individual who knowingly and wilfully falsifies or fails to file this report
may be subject to civil and criminal sanctions (5 U.S.C. App. 4, Section 104).

FILING INSTRUCTIONS
Mail original and three additienal copies to:

Committee on Financial Disclosure
Administrative Office of the United States Courts
One Columbus Circle, N.E.

Suite 2-301

‘Washington, D.C. 20544
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FINANCIAL STATEMENT
NET WORTH

Provide ¢ complete, current {Insncial aet worth statement which ltemizes in detal)
all essews (Including bank accounts, real estate, securities, tusts, investments, and other finaneiyy
holdings) all tabilivies (ncludlng debts, mortgages, loans, and other financlal obligations) of
yourself, your spouse, and other immediate members of your household.

ASSETS ’ LIABLLITIES ==

Cash on band and in banks - . $91217] .00 Notes puysblc w baniz-racured T
VS, Government securltrs--342 Notes payatle o bark-unsecured T
scheduls .
Lirted sccarfSes~sdd schedle i Hotes piystle b rleives I
Unisted securitics- 148 schedste . Notes psgable & othet . -‘
Aooounts ead potet peectvabler + i | Accohats 4084215 due T
Dus from relstives and triends ) Unpald lmmu ux i
Due from others . Other onpaid L and interest 1
Doubifut ’ Real tiale mostgeges prysble—sdd ;
wheddde s291}116 } .97}
Redd cotute ewcd-uvdd schedute ] e300 Joool.00 :\‘:w morics 04 other Hens pry.
Rea! estate morigages receivatle Oxher debis—itembza .
Avloe and other potsoned property $52 |5951.00] Life Insurance loan $17[889 |.697
Cash value~Life inurence $22 |229].09] credit caras s34 374 | 13
Cthes asstsmiterulze: - ) '
IRA'S = $71 |866).50 P
401() (s) o] 358 Jo17].16 -
Custodial Accounts 5471871147 | Yot gonue “Ysase | s0g
Pensions (vested) (s) 545 11881.55 | Mt Worts 5207 § 484).00
Tots] Assets © | sse4 P8al.77] veutubindes edntwosm f5564 | 284).77 |
CONTINGENT LIABILITIES: OENERAL INFORMATION ’
As eadotser, eomaker or gueranior- . o | Meuy useu pledged? (Acd wched- | Real] progertyd
ule) only] N S
On leases o contracts (Rutomobiles) $13 1419 1.98 | Areyou Sefeodant In any seltx o legel | o
= sctons? SE B §
Legd Clalms Have you ever Ukea bankrupeey? No. J—
Provislon for Federa! Incoms Tax -

Other special debt
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SCHEDULE
ASSETS

Real estate owned:  residence $300,000.00
Autos and other personal property:

1996 Ford Explorer: $15,000.00

Boat, motor, trailer: $ 2,000.00

Furnishings: $9,795.00

Computers/appliances: $ 8,550.00

Jewelry/silver: $ 5,500.00

Miscellaneous household: $11,750.00

$52,595.00

Real Estate Mortgages payable:

SouthTrust Mortgage Corp.: $222,843.35
SouthTrust Bank: $68,273.62
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1I. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted confracts and other future benefits which
you expect to derive from previous business relationships, professional services, firm
memberships, former employers, clients, or customers. Please describe any
arrangements you have made to be compensated in the future for any financial or
business interest.

State of Florida retirement benefits; eligible for full retirement after eight years of
creditable service and upon reaching age 62 or after thirty years of creditable service
regardless of age.

Explain how you will resolve any potential conflict of interest, including the procedure
you will follow in determining these areas of concern. Identify the categories of
litigation and financial arrangements that are likely to present potential conflicts-of-
interest during your initial service in the pesition to which you have been nominated.

Disclosure to party litigants is an essential aspect of resolving potential conflicts of
interest, whether disqualification is mandated or not. Any potential conflicts of interest will
be resolved after disclosure to the parties in a given proceeding, in accordance with 28
U.S.C. § 455, Disqualification of justice, judge or magistrate.

In order to determine areas of concern regarding potential conflicts of interest, my
office will maintain copies of all financial disclosure forms submitted, a listing of my
creditors and civic and business interests, and those of my spouse.

My office will notify the clerk’s office that I have two brothers who may not appear
before me, and the identity of their respective law firms.

I am not aware of any categories of litigation which are likely to present potential
conflicts of interest other than cases in which either of my brothers appears as counsel of
record and cases in which I, my spouse or minor child have a financial interest in the subject
maiter in contfoversy or in a party to a proceeding, such as a creditor, mortgagee, or my
spouse’s employer.

Do you have any plans, commitments, or agreements to pursue outside employment,
with or without compensation, during your service with the conrt? If so; explain.

No.

List sources and amounts of all income received during the calendar year preceding
your nomination and for the current calendar year, including all salaries, fees,
dividends, interest, gifts, rents, royalties, patents, honoraria, and other items exceeding
$500 or more (If you prefer to do so, copies of the financial disclosure report, required
by the Ethics in Government Act of 1978, may be substituted here.)

Please See Form AO-10

21-
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Please complete the attached financial net worth statement in detail (Add schedules as
called for).

See attached net worth statement.
Have you ever held a position or played a role in a political campaign? if so, please
identify the particulars of the campaign, including the candidate, dates of the campaign,
your title and responsibilities.

In 1978, my brother, Kent Whittemore, ran unsuccessfully for the Florida House of

Representatives. I distributed campaign brochures in Pinellas County, Florida on two
occasions.

w22
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1. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar Association’s Code of
Professional Responsibility calls for “every lawyer, regardless of professional
prominence or professional workload, to find some time to participate in serving the
disadvantaged.” Describe what you have done to fulfill these responsibilities, listing
specific instances and the amount of time devoted to each.

While an aftorney in private practice, I was heavily involved in bar-related activities
on a volunteer basis. Between 1981 and 1990, I estimate I spent ten to fifteen hours per
month on these bar-related activities, For example, I served three years on a Florida Bar
Grievance Committee which met monthly for not less than half a day. Many sessions lasted
a full day. Ispoke at the Hillsborough County Bar Association Continuing Legal Education
Committee & Trial Lawyers Section seminar titled “Pitfalls and Survival of a Bar
Grievance” in 1989. I was active in the Hillsborough County Bar Association, served on
several Florida Bar commiftees and was actively involved in the formation of the
Hillsborough County Criminal Defense Lawyers Association and its affiliation with the
Florida Asseciation of Criminal Defense Lawyers. [ served on the Board of Directors of the
Florida Association of Criminal Defense Lawyers and as Vice President and President of the
Hillsborongh County Criminal Defense Lawyers Association. Each of these activities
required attendance at monthly meetings.

During all of my years in private practice, I accepted court-appointments to represent
indigent criminal defendants in state and federal courts, including state juvenile court and
federal appellate courts.

After being appointed fo the judiciary, I became comumiited to participating in
seminars and bar-related committees. For example, in 1994, 1995 and 1999, 1 participated
in day long seminars sponsored by the Young Lawyers Division of the Hillsborough County
Bar Association, In 1993, twice in 1995 and in 1995, I participated in the Florida Bar Basic
Commercial Litigation seminar which was presented and videotaped in different locations
within the state. From 1994 through 1997, I spoke at the Florida Bar’s “Bridge the Gap”
seminar for young lawyers, As an attorney, I also participated in the “Bridge the Gap”
seminar. From 1994 through 1998, I have volunteered to serve as a judge for the Robert
Orseck Memorial Moot Court Competition, sponsored by the Young Lawyer’s Division of
the Florida Bar, Law students from law schools within the state of Florida participate in
appellate moot court competitions during the Florida Bar’s annual conference. My
participation included participating in oral arguments, grading and critiquing the student
competitors and ranking each team’s advocacy.

In addition to those seminars, I participated in a Florida Bar, Eminent Domain
Section’s seminar in 1994, a Florida Conference of Circuit Court Judge’s Panel presentation
by the Media Law Committee of the Florida Bar in 1994, spoke at a Personal Injury and
Insurance Bad Faith Litigation in 1994 sponsored by the South Texas College of Law and
recently spoke at a seminar on auto negligence cases sponsored by the Academy of Florida
Trial Lawyers.

Recently I served as co-chair of the Hillsborough County Bar Association Judicial
Bar Relations Committee incident to the Hillsborongh County Bar Association’s Long

3.
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Range Planning Committee. I currently serve as chairman of the Thirteenth Judicial
Circuit’s Jury Management Committee and have served on the Florida Supreme Court
Committee on Standard Jury Instructions in Civil Cases since 1996. Currently, I serve on
the Hillsborough County Bar Association’s Peer Review Committee, which provides a non-
adversarial forum to members of the Hillsborough County Bar Association for addressing
personal and professional issues which arise among members of the bar association and/or
encountered by the bench and bar.

I am currently a member of the William Glenn Terrell Inn of Court and have served
as President and Past Counselor to that inn. The Inn of Court organizations throughout the
country provide mentoring for the benefit of law students and young lawyers and subscribe
to high standards of civility, professionalism and ethics in the practice of law. Our Inn meets
monthly and within each Inn, pupillage groups present programs involving current legal and
ethical issues.

As judges are not able to provide legal advice or services to the public, I attempt to
fulfill my responsibilities analogous to those under Canon 2 by participating in educational
and training seminars for members of the bar, particularly young lawyers, and participating
in bar-related activities where the presence and participation of the judiciary encourages
involvement of members by the bar.

My community involvement has included three years of coaching youth soccer,
regularly serving as an usher at church and volunteering time on church maintenance
projects, participating in “teach-in’s” at middle schools on Law Day, participating in a
“Camp Court” mock trial at a local elementary school and volunteering work hours at a
Hillsborough County operated stable incident to my daughter’s therapeutic horseback riding.

The American Bar Association’s Commentary to its Code of Judicial Conduct states
that it is inappropriate for a judge to hold membership in any organization that
invidiously discriminates on the basis of race, sex, or religion. Do you currently belong,
or have you belonged to any organization which discriminates -- through either formal
membership requirements or the practical implementation of membership policies?
If so, list, with dates of membership. What you have done to try.to change these
policies?

I do not currently belong to any organization which discriminates in its membership
requirements or policies. I have been a senior voting member of the Temple Terrace Golf
and Country Club since 1978, a gift from my spouse. It does not currently discriminate in
its membership requirements either in practice or through formal or informal policies. There
are no gender restrictions on tee times, except that the Temple Terrace Women’s Golf
Association is given preferential tee times on Tuesdays beginning at 9:00 A.M. There are
no separate grill or eating facilities.

In the past, based upon gender tee time restrictions and gender restrictions on senior
voting membership status, it can be said that this organization discriminated in its formal
membership requirements and practical implementation of membership policies. However,
while serving as counsel for the corporation and after becoming a judge, I actively
encouraged the elimination of all aspects of discrimination in the formal and informal
membership requirements and policies. The by-laws and membership rules were
amended to eliminate gender restrictions on senior voting membership classifications and
its current senior voting membership includes both genders.

24
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Is there a selection commission in your jurisdiction to recommend candidates for
nomination to the federal courts?

Yes.
If so, did it recommend your nomination?
Yes.

Please describe your experience in the entire judicial selection process, from beginning
to end (including the circumstances which led to your nomination and interviews in
which you participated).

A vacancy in the United States District Court in the Middle District of Florida first
came to my attention when I saw an advertisement in the Florida Bar News, announcing that
Judge William Terrell Hodges had taken senior status as of May 1, 1999 and the Federal
Judicial Nominating Commission was accepting applications for appointment to fill that
vacancy. Pursuant to the instructions, I requested a copy of the application from the Chair
of the Federal Judicial Nominating Commission. Copies of the application were submitted
to all 39 members of the Federal Judicial Nominating Commission of Florida. On June 16,
1999 the Middle District Conference faxed to each applicant an interview schedule, listing
those applicants who would be interviewed on June 23, 1999. The interviews were
conducted in Tampa and I was the eleventh of twelve applicants to be interviewed.

On the evening of June 23, 1999, I received a fax advising me of my nomination by
the members of the Middle District Conference of the Federal Judicial Nominating
Commission and which set forth a tentative interview schedule with Senator Bob Graham
in Orlando the following Saturday.

The following day, Senator Graham’s aide telephoned my office, confirming the time
and location for the interview on Saturday, June 26, 1999. The interview with Senator
Graham lasted approximately 35 minutes. It was informal but very businesslike. Senator
Grabam was gracious, insightful and appropriately probing in his comments and questions
concerning the appointment process, my interest in being nominated for the vacancy and
those personal attributes not necessarily reflected in the application.

' On Friday, June 23, 1999 Senator Graham requested my consent to submit my name
to President Clinton for nomination to the vacancy on the United States District Court,
Middle District of Florida. That conversation took place at approximately 10:15 a.m, and
at approximately 4:30 p.m., I received a telephone call from White House Staff Counsel
confirming that the White House had received Senator Graham’s letter recommending me
for the nomination. I was overnighted questionnaires from the Attorney General’s Office,
the American Bar Association and the Senate Judiciary Committee as well as National
Security forms to be completed incident to the background investigation.

Drafis of the Attorney General, American Bar Association and National Security
(FBI) questionnaires were submitted to the Office of Policy Development, Department of
Justice on August 12, 1999. On August 18, 1999, [ was interviewed in Washington, D.C,
by that office. A courtesy copy of my American Bar Association questionnaire was furnished
to the White House Staff Counsel’s office.

The original Form 86 - National Security questionnaire was provided to the Office
of Policy Development, Department of Justice on August 19, 1999,

On September 2, 1999, a representative of the American Bar Association Standing
Committee on Federal Judiciary interviewed me in Tampa on behalf of the American Rar
Association. On September 7, 1999, two agents of the Federal Bureau of Investigation
interviewed me in my office in Tampa.
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4. Has anyone involved in the process of selecting you as a judicial nominee discussed with
you any specific case, legal issue or question in a manner that could reasonably be
interpreted as asking how you would rule on such case, issue, or question? If so, please
explain fully.

No.
5. Please discuss your views on the following criticism involving “judicial activism.”

The role of the Federal judiciary within the Federal government and within society
generally, has become the subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that alleges that the judicial
branch has usurped many of the prerogatives of other branches and levels of
government.

Some of the characteristics of this “judicial activisin” have been said to include:

a. A tendency by the judiciary toward problem-solution rather than
grievance~resolution;

b. A tendency by the judiciary to employ the individual piaintiff as a vehicle
for the imposition of far-reaching orders extending to broad classes or

individuals;

c. A tendency by the jndiciary to impose broad affirmative duties upon
governments and society;

d. A tendency by the judiciary toward loosening jurisdictional requirements
such as standing and ripeness; and

e A tendency by the judiciary to impose itself upon other institutions in the

manner of an administrator with continuing oversight responsibilities.

The role of a trial judge is to follow the law, not make it. A judge’s personal beliefs can have
no bearing whatsoever on the judge’s decision making. On those occasions when a judge is called
upon to interpret the application of a constitutional principle or law to specific facts presented in a
given case, the judge must do so consistent with the concept of limited jurisdiction embodied in
Article 111, Section 2, Clause 1 and the Doctrine of Separation of Powers. By subscribing to these
limitations on the authority of the judicial branch, popular and academic criticism of judicial
activism should be minimized.

As I understand the role of the federal judiciary, it should decide only those cases presenting
questions concerning the Constitution or federal laws and those cases or controversies Congress
determines to be appropriate for federal consideration such as diversity cases. Standing to initiate
litigation in the federal courts is dependent on the “case or controversy” requirement of Article ITI,
Section 2 and congressional act.

Qur courts should not be called upon to monitor the administrative function of government.
This limited jurisdiction promotes the concept of separation of powers and allows the three branches
of government to function concurrently but independently of each other. Consistent with these
principles, judges should exercise judicial restraint and decide only those issues raised by a party
who claims to have suffered an individualized injury in fact. Thus, the concepts of Himited
jurisdiction, separation of powers and standing define the modern role of our federal judiciary.

26~



180

The CHAIRMAN. With that, we will recess until further notice.
[Whereupon, at 4:28 p.m., the committee was adjourned.]



QUESTIONS AND ANSWERS

RESPONSES OF RANDOLPH D. M0SS TO QUESTIONS FROM SENATOR SMITH

Question 1. In your role as Assistant Attorney General, Office of Legal Counsel,
what would you advise as the proper role for the Justice Department to take in
manda})ting integrative goals for school districts to achieve specific levels of desegre-
gation?

Answer 1. The Office of Legal Counsel (OLD) exercises authority delegated to it
by the Attorney General to give legal advice within the executive branch. OLC’s re-
sponsibilities do not extend to setting enforcement policy. I have had no occasion
in my employment at OLC to consider the extent to which integrative goals must
be satisfied in order to desegregate a school district. If called upon for my legal ad-
vice regarding how to remedy racial segregation within a school district, however,
I would follow the law as established by the courts. I have stressed in the past that
“[t]here is no universal answer to complex problems of desegregation; there is obvi-
ously no one plan that will do the job in every case.”” Note, Participation and De-
partment of Justice School Desegregation Consent Decrees, 95 Yale L. J. 1811, 1826
(1986) (quoting Green v. County School Bd., 391 U.S. 430, 439 (1968)). Rather, each
individual case will raise unique circumstances, requiring remedial flexibility. Id. at
1826-27. As the Supreme Court has recognized, however, in each case in which it
is necessary to remedy a history of purposeful school segregation, the ultimate goal
should be to dismantle the prior dual school system “root and branch,” and to “fash-
ion steps which promise realistically to convert promptly to a system without a
‘white’ school and a ‘Negro’ school, but just schools.” Green, 391 U.S. at 438, 442.

Question 2. Is desegregation still a problem in school districts and, if so, what
cases are you currently working on with the Justice Department that impact the
issue of school desegregation?

Answer 2. Other components of the Department, and not OLC, set enforcement
policy and litigate cases implicating school desegregation. I am not familiar with the
details of the situation in any particular school district. I understand, however, that
the Department, through its Civil Rights Division, currently participates as plain-
tiff, intervener, or amicus curiae in many school desegregation cases. Although OLC
is not involved in desegregation litigation, it is possible that advice provided by the
Office outside the context of litigation might indirectly affect such litigation.

Question 3. In your role as Acting Assistant Attorney General, what are your cur-
rent responsibilities and, if you are working on any cases currently, what are they?

Answer 3. As Acting Assistant Attorney General for OLC, I provide advice—and
I supervise attorneys in the Office in providing advice—within the executive branch
on a broad range of statutory and constitutional questions. The specific responsibil-
ities of OLC that I supervise include: preparing the formal opinions of the Attorney
General; rendering informal opinions and legal advice to various government agen-
cies; assisting the Attorney General in the performance of her functions as legal ad-
viser to the President; reviewing and approving for form and legality all Executive
orders and proclamations and all Attorney General orders; advising the Attorney
General in connection with her review of decisions of the Board of Immigration Ap-
peals; and consulting with the Director of the Office of Government Ethics regarding
the development of policies, rules, regulations, procedures and forms relating to eth-
ics and conflicts of interest, as required by section 402 of the Ethics in Government
Act of 1978.

The responsibilities of OLC generally do not extend to the conduct of litigation,
although the Office does, when requested, provide legal advice that may relate to
a matter in litigation and on occasion offers views to the litigation components re-
garding ongoing litigation. Responsibility for handling the litigation, however, gen-
erally remains with the litigating component. Indeed, during my time at the Justice
Department, I have been “on brief” in only one case, Riley v. St. Luke’s Episcopal
Hospital, No. 97-20948 (5th Cir. en banc). In that case, the Department has inter-
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vened to defend the constitutionality of the qui tam provisions of the False Claims
Act. The case is currently pending before the Court of Appeals for the Fifth Circuit.

Question 4. You wrote a letter to the editor of the New York Times in 1986 ana-
lyzing the issues surrounding McCleskey v. Kemp in which you concluded that “[the
Court should be] quite sure that the degree of moral outrage felt by those involved
in the legal process is not influenced by race before upholding the Georgia death
penalty [law].” In light of your writings in 1986, did you believe the death penalty
was gonstitutional under either the Equal Protection Clause or the Eighth Amend-
ment?

Answer 4. My 1986 letter to the editor on McCleskey focused on the issue of how
the Supreme Court, in its equal protection analysis, should view the State of Geor-
gia’s argument that there is a qualitative difference between crimes committed
against white victims and crimes committed against black victims, and that the
former are more likely to provoke the community’s “moral outrage.” The letter re-
flected my concern about the State’s argument on this point. I believed that this
particular rationale provides a dangerous basis for concluding that the death pen-
alty is constitutional. In upholding the imposition of the death penalty in McCleskey
against Eighth Amendment and equal protection challenges, the Supreme Court did
not rely on the State of Georgia’s argument on this issue. I fully accept the Court’s
conclusion that the imposition of the death penalty is not unconstitutional and
would provide advice consistent with that conclusion.

Question 5. Do you believe the death penalty is currently Constitutional under ei-
ther the Equal Protection Clause or the Eighth Amendment?

Answer 5. The Supreme Court has repeatedly upheld the constitutionality of the
death penalty. In particular, the Court has held that imposition of the death penalty
comports with the Eighth Amendment so long as the government establishes ration-
al criteria to narrow the sentencer’s judgment as to whether the death penalty
should be imposed and permits the sentencer’s consideration of any relevant miti-
gating evidence that could cause it to decline to impose the penalty. Similarly, the
Court has rejected an equal protection challenge to the administration of the death
penalty. I fully accept the Court’s decisions on the constitutionality of the death pen-
alty and would provide advice consistent with those decisions.

Question 6. Do you have any moral beliefs that would disqualify you from advising
the Justice Department to seek the death penalty?

Answer 6. My moral beliefs would not disqualify me from advising the Justice De-
partment on death penalty issues. I should note, however, that OLC currently has
no role in reviewing or advising whether the Department should seek the death pen-
alty in any particular case.

Question 7. You testified before Congress on April 20, 1999, against the proposed
Flag Desecration Constitutional Amendment. How do you feel about the issue of a
Constitutional prohibition on Flag desecration?

Answer 7. As I indicated in my April 20, 1999, testimony before the Senate Judici-
ary Committee, I wholeheartedly agree with Chairman Hatch’s observation that:

The American flag represents, in a way nothing else can, the common
bond shared by a very diverse people. Yet whatever our differences of party,
politics, philosophy, race, religion, ethnic background, economic status, so-
cial status, or geographic region, we are united as Americans. That unity
is symbolized by a unique emblem, the American Flag.

However, I do not support a constitutional amendment that would empower Con-
gress to prohibit the physical desecration of the American flag. First, given the
unique status of the American flag, and its widely shared reverence, there has been
no outbreak of flag burning since the time the Supreme Court decided Texas v.
Johnson and United States v. Eichman. Second, such an amendment would run
counter to James Madison’s admonition that amendments to the Constitution should
be reserved for “great and extraordinary occasions.” Third, such an amendment
would constitute the first time in our nation’s history in which one of the individual
liberties protected by the Bill of Rights would be limited, and would risk under-
mining the public’s confidence that the Bill of Rights is permanent and enduring.
Finally, such an amendment could create a legislative power of uncertain dimension
to override the First Amendment and other constitutional guarantees.

RESPONSE OF RANDOLPH D. M0OSS TO A QUESTION FROM SENATOR GRASSLEY

Question 1. In testimony before the Intelligence Committee, you indicated that
you believed it would be unconstitutional to allow government employees to commu-
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nicate evidence of government misconduct to Congress without prior approval from
the Executive branch if that evidence consisted of classified information. Please
elaborate on this by describing all circumstances in which you believe that Congress
cannot authorize government whistleblowers to communicate with Congress without
prior approval of the Executive branch.

Answer 1. I strongly support the view that government whistleblowers should be
able to communicate evidence of government misconduct to Congress without prior
approval of the executive branch and believe that the Constitution does not, in gen-
eral, preclude or limit such disclosures. My testimony in 1998 before the Senate and
House Intelligence Committees—which reflected the established position of the De-
partment of Justice, as set forth in a 1989 Supreme Court brief—focused on a nar-
row exception to this general rule: that approval is necessary where disclosure of
information could unduly compromise the President’s ability to perform his constitu-
tionally assigned duties. This testimony addressed classified national security and
foreign affairs information, the field in which there is by far the greatest potential
for such a compromise. Consistent with the Department of Justice’s long-standing
position on the need to avoid compromising the integrity of open criminal investiga-
tions, I also suggested that the legislation then pending before the House of Rep-
resentatives appropriately recognized the need to protect vital law enforcement in-
formation. In contrast to this sort of particularly sensitive information, disclosure
of the vast majority of executive branch information would not unduly interfere with
the President’s ability to discharge his constitutional duties and thus would not
raise the constitutional concern raised in my testimony.

Even with respect to the most sensitive information, I would anticipate that the
circumstances in which the executive branch could appropriately limit or prevent
disclosure would be extremely rare. Moreover, even in those extremely rare cases
in which there might exist a basis for limiting or preventing such a disclosure, the
whistleblower may not be precluded from contacting Congress about alleged mis-
conduct in a manner that avoids disclosure of the most sensitive information. This
will allow the Congress to raise with the executive branch the allegation of mis-
conduct and the failure to permit complete disclosure, and would permit Congress
to insist upon and obtain an accommodation of its need for information relating to
alleged executive branch misconduct. Finally, I firmly believe that a disclosure may
never be limited or prevented for the purpose of avoiding embarrassment or hiding
misconduct.

RESPONSES OF JULIO M. FUENTES TO QUESTIONS FROM SENATOR SMITH

Question 1. Article II, Section 2 of the Constitution states that the President shall
have the power to appoint federal judges with “the advice and consent” of the Sen-
ate. If a nominee for any federal judgeship refuses to answer questions about a Con-
stitutional issue, should that individual be confirmed?

Answer 1. Any nominee for a federal judgeship should answer questions on any
subject relevant to the nominee’s qualifications and fitness for office. However, pur-
suant to ethical restrictions that apply to sitting judges and judicial nominees, the
nominee should abstain from pre-judging an issue or rendering an advisory opinion
in a constitutional issue that may come before the court.

Question 2. In Planned Parenthood v. Casey, (505 U.S. 833 (1992)), the Supreme
Court held that the government interest in preserving life must be balanced against
a mother’s right of privacy and access to abortion which may not be unduly bur-
dened. Do you believe the “right to privacy” includes the right to take away the life
of an unborn child?

Answer 2. As a judge, I am bound by governing precedent. Thus, if confirmed, I
am compelled to follow Casey, in which the Supreme Court held that some restric-
tions on abortion are permitted before the point of viability if those restrictions do
not impose an undue burden. In Casey, the Supreme Court also recognized the gov-
ernmental interest in preserving life. If confirmed, I will faithfully follow the Su-
preme Court’s decision in Casey.

Question 3. Do you agree with the legal analysis of the holding of the Supreme
Court in Roe v. Wade. (410 U.S. 113 (1973)) that a woman has the right to termi-
nate a pregnancy before fetal viability?

Answer 3. The holding of the Court in Roe v. Wade, as refined by Casey, remains
binding precedent. In Casey, the Supreme Court held that some restrictions on abor-
tion are permitted before the point of viability as long as they do not impose an
undue burden. If confirmed, I will faithfully apply the binding precedent in Casey.
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Question 4. 1 understand the Supreme Court’s rulings on the issue of abortion,
but I am interested in your personal beliefs on the issue, do you personally believe
that an unborn child is a human being?

Answer 4. Because of ethical restrictions that apply to sitting judges and judicial
nominees, I believe I should abstain from asserting a personal view on a matter that
may actually be presented to me for review. I state unequivocally that if I were pre-
sented with a case involving abortion, I would decide the case on the basis of the
facts and evidence presented and I would apply binding Supreme Court precedent.

Question 5. Do you have any personal, moral or religious reservations about the
death penalty?

Answer 5. I have no personal, moral or religious reservations that would prevent
me from upholding the constitutionality of the death penalty. In Gregg v. Georgia,
the Supreme Court held the death penalty to be constitutional. If confirmed, I will
faithfully apply the binding precedent in Gregg.

Question 6. Do you believe that the death penalty is Constitutional?

Answer 6. In Gregg v. Georgia, the Supreme Court upheld the constitutionality
of the death penalty. If confirmed, I will faithfully follow the Supreme Court’s deci-
sion in Gregg.

Question 7. Do you believe that the Second Amendment to the Constitution of the
United States protects an individual to keep and bear arms?

Answer 7. The Second Amendment states: “(a) well regulated Militia, being nec-
essary to the security of a free State, the right of the people to keep and bear Arms,
shall not be infringed,” I am aware of no Supreme Court case that implicates the
issue raised by your question other than U.S. v. Miller, (307 U.S. 174(1939)). If con-
firmed, I will look to the text of the Amendment as well as binding Supreme Court
precedent in regards to the Second Amendment.

Question 8. If you were a Supreme Court Justice, under what circumstances
would you vote to overrule a precedent of the Court?

Answer 8. As a member of the Supreme Court, I would be very respectful of the
doctrine of stare decisis and I would be very cautious about overruling a precedent
of the Supreme Court. In Casey, the Court offered guidelines concerning when to
overrule precedent; the Court should look to “whether the rule has proven to be in-
tolerable simply in defying practical workability; whether the rule is subject to a
kind of reliance that would lend a special hardship to the consequences of overruling
and add inequity to the cost of repudiation; whether related principals of law have
so far developed as to have left the old rule no more than a remnant of abandoned
doctrine: or whether facts have so changed, or come to be seen so differently, as to
have robbed the old rule of significant application or justification.” If I were a Su-
preme Court Justice, I would consider overruling precedent of the Court only under
these stated circumstances.

Question 9. Do you consider legislative intent and the testimony of elected officials
in deb;:ltes leading up to passage of an act? And what weight do you give legislative
intent?

Answer 9. A statute enacted by Congress represents the will of the people and
is entitled to a presumption of constitutionality. In determining the validity of an
act, legislative intent is often discerned from the plain meaning of the statute. If
the language is ambiguous, I would then look to precedent of both the Supreme
Court and my Circuit. Thereafter, legislative history, which includes Committee Re-
ports and the testimony of elected officials, may be considered. However, when con-
sidering legislative history, the court should proceed with caution because the state-
ments of one legislator do not necessarily represent the intent of the Legislature.

RESPONSES OF JAMES WHITTEMORE TO QUESTIONS FROM SENATOR SMITH

Question 1. Article II, Section 2 of the Constitution states that the President shall
have the power to appoint federal judges with “the advice and consent” of the Sen-
ate. If a nominee for any federal judgeship refuses to answer questions about a Con-
stitutional issue, should that individual be confirmed?

Answer 1. A nominee who is a sitting judge may be prohibited by applicable judi-
cial canons from answering questions which may be perceived as predicting how
that judge would rule on a matter pending before that judge or which may be pre-
sented to that judge. While a judicial nominee may not ethically be able to directly
answer a question about a Constitutional issue, the nominee may discuss the lan-
guage of the Constitution and relevant Supreme Court precedent, as well as indicate
the nominee’s general familiarity with the Constitutional issues, if any, applicable
to the question.
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Question 2. In Planned Parenthood v. Casey, (505 U.S. 833 (1992)) the Supreme
Court held that the government interest in preserving life must be balanced against
a mother’s right of privacy and access to abortion which may not be unduly bur-
dened. Do you believe the “right to privacy” includes the right to take away the life
of an unborn child?

Answer 2. As I understand it, while the Supreme Court has recognized that a
state has a substantial interest in protecting potential human life throughout preg-
nancy, the Supreme Court has held that governmental regulations restricting the
right to terminate pregnancy prior to fetal viability may not impose an undue bur-
den on a woman’s right to make fundamental reproductive decisions. If I am fortu-
nate to be confirmed as a federal district court judge, I will follow Supreme Court
precedent.

Question 3. Do you agree with the legal analysis of the holding of the Supreme
Court in Roe v. Wade, (410 U.S. 113 (1973)) that a woman has the right to termi-
nate a pregnancy before fetal viability?

Answer 3. As a sitting state judge and a nominee for the federal judiciary, I am
committed to following Supreme Court precedent, including Roe v. Wade as modified
by Planned Parenthood v. Casey, and as a trial judge, I do not have the prerogative
to disagree with the Supreme Court’s legal analysis.

Question 4. 1 understand the Supreme Court’s rulings on the issue of abortion,
but I am interested in your personal beliefs on the issue, do you personally believe
that an unborn child is a human being?

Answer 4. This question involves very serious considerations regarding the med-
ical and legal concept of viability, as well as one’s religious and moral beliefs. I am
duty bound to follow Supreme Court precedent involving these issues. I have no per-
sonal beliefs which would prevent me from following any Supreme Court decisions
in this regard.

Question 5. Do you have any personal, moral or religious reservations about the
death penalty?

Answer 5. I have no personal, moral or religious reservations about the death pen-
alty, and if I were fortunate to be confirmed as a District Court Judge, I would fol-
low applicable Supreme Court precedent.

Question 6. Do you believe that the death penalty is Constitutional?

Answer 6. The Supreme Court has found the death penalty to be Constitutional,
based in part on the language contained in the fifth Amendment. If I were fortunate
to be confirmed, I would follow applicable Supreme Court precedent.

Question 7. Do you believe that the Second Amendment to the Constitution of the
United States protect an individual right to keep and bear arms?

Answer 7. The Supreme Court has in United States v. Miller, 307 U.S. 174 (1939),
discussed the historic duty of citizens to bear arms in readiness to preserve a well
regulated militia. Its opinion recognized regulatory provisions “touching the right to
keep and bear arms” but did not expressly address the question posed above. I have
no personal beliefs which would prevent me from following any precedent on this
issue.

Question 8. If you were a Supreme Court Justice, under what circumstances
would you vote to overrule a precedent of the Court?

Answer 8. The doctrine of stare decisis is an important component of judicial re-
straint. In numerous cases, the Supreme Court has set forth the very narrow cir-
cumstances under which it may overrule its own precedent. If I were a Supreme
Court Justice, I would follow those standards.

Question 9. Do you consider legislative intent and the testimony of elected officials
in debates leading up to passage of an act? And what weight do you give legislative
intent?

Answer 9. If a case requires the construction of statutory language, the analysis
begins with the plain language of the statute which is the best expression of the
will of the people. In applying or further construing applicable statutory language
in a given case, a judge should next turn to a consideration of analogous case prece-
dent from the Supreme Court or the Circuit Courts. In this process, particularly
with regard to terms used in a statute but not defined within the statute, it can
be helpful to review the testimony and debate leading to the passage of the act to
ascertain the legislative intent. Since transcriptions of legislative debate are not al-
ways complete or accurate, a judge should be cautious in considering testimony and
debate.
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THURSDAY, MARCH 23, 2000

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 3:22 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Strom Thurmond
presiding.

OPENING STATEMENT OF HON. STROM THURMOND, A U.S.
SENATOR FROM THE STATE OF SOUTH CAROLINA

Senator THURMOND. The committee will come to order. Today, we
are conducting the eighth judicial nominations hearing of the 106th
Congress. I welcome the distinguished members of the Senate who
are present to introduce particular nominees and I welcome the
nominees and their families.

Judicial nominations hearings are among the most important du-
ties of this committee. A Federal judgeship is not only a position
of great power, it is also one of great responsibility to the people
of this Nation and to the Constitution.

I wish to proceed in the following manner. After opening state-
ments, I would like for the members who are present to introduce
their nominees. They will constitute the first panel. The second
panel will consist of these nominees: Richard Tallman, of Wash-
ington, to be U.S. Circuit Judge for the Ninth Circuit of Appeals;
Judge John Antoon, of Florida, to be U.S. District Judge for the
Middle District of Florida; Marianne Battani, of Michigan, to be
U.S. District Judge for the Eastern District of Michigan; and David
Lawson, of Michigan, to be U.S. District Judge for the Eastern Dis-
trict of Michigan.

I }\;vould like to include in the record a statement from Senator
Leahy.

[The prepared statement of Senator Leahy follows:]

PREPARED STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR FROM THE STATE
OF VERMONT

This afternoon the Judiciary Committee holds only its second confirmation hear-
ing for judicial nominees this year. I thank the Chairman for proceeding today with
the four outstanding nominees who appear before us: Richard Tallman, nominated
to the Ninth Circuit Court of Appeals; Judge John Antoon II, nominated to the Dis-
trict Court in the Middle District of Florida; Judge Marianne Battani, nominated
to the District Court in the Eastern District of Michigan; and David Lawson, also
nominated to the District Court in the Eastern District of Michigan.

(187)



188

There are currently 76 vacancies on the federal courts across the country, and
there are eight more on the horizon. Had Congress authorized the additional judge-
ships that the Judicial Conference has proposed over the past several years, judicial
vacancies would currently number over 130.

The Senate has, at long last, acted on some of the nominees from years past. Just
two weeks ago today the Senate confirmed Judge Richard Paez and Marsha Berzon
to the Ninth Circuit. Judge Paez was first nominated over four years ago; Ms.
Berzon over two years ago. The debate took up three days on the Senate floor and
required us to end filibusters against these nominees with cloture votes. We then
had to turn back a motion to postpone indefinitely consideration of the Paez nomi-
nation, a motion without precedent in Senate history with regards to a judicial nom-
ination on which cloture had been invoked. Still, to date the Senate has only con-
firmed seven judges all year, and six were nominations carried over on the Senate
Executive Calendar from last session and that could have been acted on last year.

Unfortunately, the Senate has not built upon the progress we had made filling
judicial vacancies following the Chief Justice’s remarks in his 1997 report on the
state of the federal judiciary. Last year, faced with 100 federal judicial vacancies,
the Senate confirmed only 34 new judges. I have challenged this Committee and the
full Senate to return to the pace we met in 1998 when we held 13 confirmation
hearings and confirmed 65 judges. That approximates the pace in 1992, when a
Democratic majority in the Senate acted to confirm 66 judges during President
Bush’s final year in office.

There is a myth that judges are not traditionally confirmed in Presidential elec-
tion years. That is not true. Recall that 64 judges were confirmed in 1980, 44 in
1984, 42 in 1988 when a Democratic majority in the Senate confirmed Reagan nomi-
nees and, as I have noted, 66 in 1992 when a Democratic majority in the Senate
confirmed 66 Bush nominees. Our federal judiciary cannot afford another unproduc-
tive election year session like 1996 when a Republican majority in the Senate con-
firmed only 17 judges. These 17 confirmations in 1996 were an anomaly that should
not be repeated. Since then we have had years of slower and lower confirmations
and heavy backlogs in many federal courts.

By this time in 1992, the Committee had held 4 confirmation hearings for judicial
nominees and 19 judges had been confirmed. By this date in 1994, the Committee
had held 4 hearings, and 15 judges had been confirmed. By this time in 1998, the
Committee had held 3 hearings and 12 judges had been confirmed. By comparison,
we remain leagues behind that pace.

The vacancies on the courts of appeals around the country are particularly acute.
The Ninth Circuit continues to be plagued by multiple vacancies. I am glad to see
Mr. Tallman included in this hearing. We should also be making progress on the
nominations of Barry Goode, Judge Johnnie B. Rawlinson and James E. Duffy, Jr.
Representing the State of Vermont, I am acutely aware that there is no one on the
Ninth Circuit from the State of Hawaii. I know that federal law requires that “there
be at least one circuit judge in regular active service appointed from the residents
of each state in that circuit,” 28 U.S.C. 44(c), and would like to see us proceed to
confirm each of these outstanding nominees.

The Fifth Circuit continues to labor under a circuit emergency declared last year
by its Chief Judge. We should be moving the nominations of Alston Johnson and
Enrique Moreno to that Circuit to help it meet its responsibilities.

This week I received a copy of a letter from the Chief Judge of the Sixth Circuit
concerning the multiple vacancies plaguing that Circuit. Chief Judge Merritt was
disturbed by a report that this Committee would not be moving any nominees for
the Sixth Circuit this year. He wrote:

The Sixth Circuit Court of Appeals now has four vacancies. Twenty-five
percent of the seats on the Sixth Circuit are vacant. The Court is hurting
badly and will not be able to keep up with its work load due to the fact
that the Senate Judiciary Committee has acted on none of the nominations
to our Court. One of the vacancies is five years old and no vote has ever
been taken. One is two years old. We have lost many years of judge time
because of the vacancies.

By the time the next President is inaugurated, there will be six vacancies
on the Court of Appeals. Almost half of the Court will be vacant and will
remain so for most of 2001 due to the exigencies of the nomination process.
Although the President has nominated candidates, the Senate has refused
to take a vote on any of them.

Our Court should not be treated in this fashion. The public’s business
should not be treated this way. The litigants in the federal courts should
not be treated this way. The remaining judges on a court should not be
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treated this way. The situation in our Court is rapidly deteriorating due to
the fact that 25% of the judgeships are vacant. Each active judge of our
Court is now participating in deciding more than 550 cases a year—a case
load that is excessive by any standard. In addition, we have almost 200
death penalty cases that will be facing us before the end of next year. I
presently have six pending before me right now and many more in the pipe-
line. Although the death cases are very time consuming (the records often
run to 5000 pages), we are under very short deadlines imposed by Congress
for acting on these cases. Under present circumstances, we will be unable
to meet these deadlines. Unlike the Supreme Court, we have no discre-
tionary jurisdiction and must hear every case.

The Founding Fathers certainly intended that the Senate “advise” as to
judicial nomination, i.e., consider, debate and vote up or down. They surely
did not intend that the Senate, for partisan or factional reasons, would re-
main silent and simply refuse to give any advice or consider and vote at
all, thereby leaving the courts in limbo, understaffed and unable properly
to carry out their responsibilities for years.

Judge Merritt, I hear your plea. I, too, urge the Committee and the Senate to go
to work on the nominations of Helene White, Kathleen McCree Lewis, and Kent
Marcus to the Sixth Circuit.

Working together the Senate can join with the President to confirm well-qualified,
diverse and fair-minded judges to fulfill the needs of the federal courts across the
country. I look forward to hearing from these outstanding nominees today and urge
all Senators to join us to make the federal administration of justice a top priority
for the Judiciary Committee and for the Senate this year.

Senator THURMOND. Senator Murray, do you want to introduce
a nominee?

Senator MURRAY. Senator Gorton, the senior Senator, should go
first. That would be appreciated.

Senator THURMOND. Do you want him to go first?

Senator MURRAY. Yes.

Senator THURMOND. That suits me. Go ahead.

STATEMENT OF HON. SLADE GORTON, A U.S. SENATOR FROM
THE STATE OF WASHINGTON

Senator GORTON. Thank you. Mr. Chairman, it is with great
pleasure that Senator Murray and I appear before you to rec-
ommend for the Ninth Circuit Court of Appeals Mr. Richard
Tallman of Seattle. Senator Murray and I have developed a rela-
tionship that I think is as constructive or more constructive than
any in the U.S. Senate in putting together a bipartisan committee
to make selections to submit to us for a final choice. The result has
been, in my opinion, a series of highly qualified men and women
of fine legal standing, generally speaking, non-controversial in na-
ture, for these positions.

In addition to the personal relationship that Senator Murray and
I have created, we have a highly constructive arrangement between
the two of us on the one hand and the White House and its ap-
pointments on the other, and it is through that system that we
bring Mr. Tallman before you here today.

His name was submitted to the two of us, ironically, in an earlier
competition for a District Court judgeship and another person was
picked. The opportunity, however, that arose for the Ninth Circuit
Court of Appeals, to choose the other of two very highly qualified
candidates, was a joy and a delight to me and I am sure to Senator
Murray, as well.

I do not believe that he was an individual who was known per-
sonally to either of us before this procedure began, but he is a trib-
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ute to the quality of that process. He has broad bipartisan support
in the State of Washington and its legal community, from the At-
torney General of the State, my successor, who is a Democrat, two
former U.S. Attorneys for Western Washington, the Federal public
defender from Western Washington, the President of the Ninth Cir-
cuit District Judges Association, and the Federal Bar Association
in the Western District of Washington.

For an extended period of time, he was a partner in one of Se-
attle’s largest law firms, Bogle and Gates, but recently, he has been
a principal in a small firm that specializes in white collar criminal
defense. He has been an Assistant U.S. Attorney for the Western
District of Washington and has been a special assistant city attor-
ney, deputy prosecuting attorney, and Special Assistant Attorney
General from the State of Washington. He has taught and lectured
extensively to groups of lawyers and non-lawyers on a wide range
of legal topics.

His civic career has been equally noteworthy, he has participated
in many bar associations and has himself worked on the selection
of judges for State court positions. He is an Executive Board mem-
ber of the Chief Seattle Council of the Boy Scouts of America, and
I guess I note he is the third recent judicial nominee from our
State who has participated extensively with either the Boy Scouts
or with the Girl Scouts, though I do not think that either Senator
Murray or I require this as an absolute prerequisite for selection.

I could not recommend a candidate to you more unreservedly. He
will be a fine addition to the Federal bench and I hope that the Ju-
diciary Committee will be able to act both promptly and favorably
on his nomination.

Senator THURMOND. Senator Murray.

STATEMENT OF HON. PATTY MURRAY, A U.S. SENATOR FROM
THE STATE OF WASHINGTON

Senator MURRAY. Thank you very much, Mr. Chairman. It really
is my pleasure to be here with Senator Gorton today to introduce
Dick Tallman, who is a distinguished lawyer and a former U.S. at-
torney to this committee, and I am pleased to recommend him and
urge the Senate confirm him as a Circuit Judge for the Ninth Cir-
cuit. I also want to take a moment to recognize his wife, Cynthia,
who is here with him today and is an outstanding member of the
community, as well.

Mr. Chairman, it is a delight to again be here with Senator Gor-
ton as we have worked through the process of making sure that we
fill our judicial nominees in a manner that is best for our State and
our country and I thank him for his continued work with me to put
forward, I think, some of the best nominees that this Senate has
confirmed over the last several years. So I appreciate his work and
we are delighted to be here together today to present Dick Tallman
to you.

Both Senator Gorton and I assisted the President in choosing
him and he possesses strong support from a diverse group of attor-
neys and community leaders at home in Washington State.

As Senator Gorton said, Dick Tallman began his legal career as
a law clerk for U.S. District Judge Morell Sharp in Seattle. He
then moved on to work successfully as an attorney for the Justice
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Department, and in 1980, he rose to become Assistant U.S. Attor-
ney for the Western District of Washington. After 3 years as Assist-
ant U.S. Attorney, he went on to an admirable career in private
practice, specializing in complex commercial litigation. He also
spends his spare time supporting a number of civic activities and
teaching law, as Senator Gorton mentioned.

Outside of his many professional credentials that have been pre-
sented to you, I have had the opportunity to meet and talk with
him many times and I just want to share with my colleagues how
impressed I have been with his professionalism and his decency.

It is my pleasure to introduce to this committee a great lawyer
who I believe will make an exceptional Federal judge and I urge
this committee to approve his nomination and I hope we have a
confirmation on the floor of the Senate as soon as possible. Thank
you very much, Mr. Chairman.

Senator THURMOND. Thank you very much.

Senator Levin.

STATEMENT OF HON. CARL LEVIN, A U.S. SENATOR FROM THE
STATE OF MICHIGAN

Senator LEVIN. Mr. Chairman, thank you for convening this
hearing. It was a real privilege to recommend to the President two
nominees who went through a very long screening process of a
cross-section of people back in the State of Michigan who were rec-
ommended from about 60 applicants, six finalists from whom these
two were chosen and were recommended by me to the President of
the United States. It is a real honor to be here with Spence Abra-
ham, my colleague from Michigan, today to present the two nomi-
nees to this committee.

The first is Marianne Battani, who is a circuit court judge now
in Michigan. She has been a circuit court judge since about 1982
and before that was a judge in the common pleas court in the Dis-
trict Court in Michigan. She is known for her judicial demeanor,
and I asked her if she would mind if I read a very brief letter that
she received not too long ago from someone who was in her court-
room, because I think it represents everything that she is and what
we really want in a judge, and it is very brief.

This is what this person wrote to her. “I was a witness in your
courtroom last week. While I have not appeared in a lot of courts,
I have been exposed to a few. I was struck by a different atmos-
phere in your court compared to the others I have been in. I have
had a hard time finding the precise description, but warm, inviting,
caring, concerned, and involved are a few of the terms that come
to mind. Your manner quickly put me at ease. I had the sense that
you were there to help all of us get this process along, not as a ref-
eree to just make sure the rules were followed. It was a refreshing
experience. It raised my respect for the judiciary a notch or two.
Thanks for what you do.”

She is accompanied here today by her daughter, Amanda, by her
mother, Zelinda, and by her sister, Susan, and she comes extraor-
dinarily well recommended. The Metropolitan Detroit Bar Associa-
tion recommended her as outstanding and Lawyers Weekly in
Michigan said that she is one of Michigan’s most respected jurists.
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Our other nominee is David Lawson, and he is a true superstar
as a litigator, as a teacher. He has had 20 years on the faculty of
the Michigan Judicial Institute, where he teaches judges and teach-
es lawyers things like procedure and evidence, and in his private
practice, he has had an extraordinary amount of experience in the
courts of the State of Michigan and the Federal courts.

Some of the comments which I received when I was considering
these nominees about David Lawson are as follows. “He stands at
the top of the class academically, professionally, ethically, and per-
sonally.” Another comment, “He demonstrates the kind of even and
balanced temperament which one would seek and hope for in a
judge, a willingness to listen, a passion for justice, and a sense of
compassion for those engaged in the system.” Another comment,
“Very knowledgeable in the law, an expert in the rules of evidence.”
Ar}llother comment, “Demonstrates the highest level of integrity and
ethics.”

David Lawson is here with his family and a number of friends,
as well, and I will not introduce them all but just a few: His wife,
Janet, who also on her own is professionally the head of volunteer
services for United Way, their sons

S;znator THURMOND. Would you like for any of them to stand or
not?

Senator LEVIN. That would be very nice. Thank you very much.

Senator THURMOND. Call the names and let them stand.

Senator LEVIN. Why do we not have the Lawson family all stand,
and then I will go back to the Battanis. Thank you, Mr. Chairman.
If the Lawson family, David, with your wife, Janet, would stand,
their three sons, Daniel, Ryan, and Kyle, and their daughter-in-
law, Lisa, and Dorothy Lawson, David’s mother, is here. Unfortu-
nately, his dad, Jim, could not be here due to illness. They have
about nine or ten more family members. Perhaps you could all
stand up now at one time and just show the kind of support this
nominee has here, Mr. Chairman.

By comparison, Judge Battani’s group is a lot smaller, and I hope
that you will not read too much into that, Mr. Chairman. I am
wondering, Judge Battani, if you and your daughter and your
mother and your sister might also stand.

Thank you, and thank you very much Mr. Chairman.

Senator THURMOND. It is quality rather than quantity. [Laugh-
ter.]

Senator Abraham.

STATEMENT OF HON. SPENCER ABRAHAM, A U.S. SENATOR
FROM THE STATE OF MICHIGAN

Senator ABRAHAM. Thank you very much, Mr. Chairman. Let me
just add to what Senator Levin has already said. We are very
pleased today to jointly present these two nominees to the com-
mittee. I also want to publicly acknowledge Senator Levin’s ap-
proach to the process. I think in his selection of these two individ-
uals to recommend to the White House, he not only observed, I
think, the appropriate and highest level of scrutiny in terms of the
committee that made recommendations in its efforts, but also the
involvement and consultative relationship with our office and with
me and I appreciate that very much, Senator.
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I am very happy to join him in introducing Judge Battani and
Mr. Lawson and their family members who are here today. I think
it is a privilege to be part of this process because I think they are
both highly qualified individuals who the President has nominated
to serve as judges to the U.S. District Court for the Eastern Dis-
trict of Michigan.

Judge Battani, as you have heard, is from Michigan. She was
born in Detroit. I believe she has lived her entire life in Michigan.
After receiving her bachelor’s degree from the University of Detroit,
she went on to excel at the Detroit College of Law. After law
school, she worked as an associate attorney for a small general
practice firm and then started her own practice. For the next 7
years, she mainly practiced family law and custody and support
issues.

Then in 1981, she was appointed to the common pleas court for
the City of Detroit by Governor Miliken, a Republican governor.
That court has jurisdiction over civil cases with damages estimated
to be under $10,000. Since 1982, she has served as a judge on the
Wayne County Circuit Court, our trial court, the highest trial
court.

Lawyers I have talked to, whether they have won or lost before
her, have uniformly praised Judge Battani’s excellent preparation
as well as her craftsman-like approach to her job. These are not the
easiest qualities to demonstrate on a court such as this one which
has such a high volume of cases, but she has demonstrated it.

She has also demonstrated her skills as an administrator. Her
work on the development of the individual docket system in the
Wayne County Circuit Court reduced the median time for trial
from 43 months to 28 months. Only 2 percent of the cases in the
entire court exceed the 2-year American Bar Association time
standard. In my judgment, Mr. Chairman, that is an extraordinary
achievement and one that definitely deserves this committee’s fa-
vorable attention.

Finally, despite the press of judicial business and family commit-
ments, Judge Battani has also been an active member of the State
bar, as well as a number of community organizations with par-
ticular focus on work with domestic violence victims and disadvan-
taged children. She also serves on the board of the Detroit College
of Law at Michigan State University and other organizations like
it.

For those reasons, I am delighted to be here today with Judge
Battani and to thank the chairman and the committee for holding
this hearing for her nomination so promptly. We appreciate that.

David Lawson was also born in Detroit and spent most of his life
in Michigan. Mr. Lawson graduated magna cum laude from the
University of Notre Dame, which I think we can let slide. I went
to Michigan State, Mr. Chairman. There are some occasional rival-
ries there. He then went on to the Wayne State University Law
School. He was first in his class, which I think we can also let
slide. I will not mention my class rank in law school here today.
But in law school, he clerked for the Honorable John N. O’Brien
in the Michigan Circuit Court. After graduating from law school,
he clerked for the Honorable James L. Ryan, who was then on the
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Michigan Supreme Court and is now on the Sixth Circuit Court of
Appeals.

For the next 8 years, Mr. Lawson was an associate attorney in
a general practice firm. He concentrated initially on criminal de-
fense law and evolved over the years to include civil defense and
plaintiff trial and appellate litigation, with an emphasis on medical
malpractice and professional negligence. During this time, he also
served 2 years as Special Assistant Attorney General, as a special
prosecutor for the Oakland County one-man grand jury.

From 1985 to 1994, he was a partner in a Detroit firm. He spe-
cialized there in civil and criminal defense cases and commercial
litigation. From 1991 to 1993, he also served as Special Livingston
County Prosecuting Attorney. Since 1994, he has been a member
of the Clark Hill law firm, specializing again in litigation. He has
written numerous practice-related law review articles as well as
course materials for seminars.

He, too, has been an active member of the community. For years,
he has coached youth soccer, baseball, and basketball teams. He
has volunteered at local shelters and helped raise money for the
Coalition on Temporary Shelters. He is currently serving as a
member of the Board of Directors of the Oakland County, Michigan
Bar Association and the Criminal Defense Attorneys of Michigan.

Mr. Lawson’s wide range of legal experience and knowledge gives
him, in my view, a unique perspective of the law and these are the
qualities we need in our judges. I am proud of his work, as I am
of Judge Battani’s, and for all of these reasons, I am delighted to
be here today to present Judge Battani and Mr. Lawson to the
committee and to urge the committee to move swiftly in consider-
ation of their nominations.

I just want to conclude by saying this, that I have a group of law-
yers in Michigan who advise me on nominations and all of their re-
views of both Judge Battani and Mr. Lawson were uniformly posi-
tive. This, Mr. Chairman, is a rare occurrence and I think it speaks
for itself. So I very much appreciate the time today, the speed with
which the hearing has been set, and I hope a quick and speedy con-
clusion to the consideration of these nominations by the full com-
mittee. Mr. Chairman, thank you.

Senator THURMOND. Thank you very much.

Senator Graham.

STATEMENT OF HON. BOB GRAHAM, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator GRAHAM. Thank you very much, Mr. Chairman. It is a
great honor to have these judicial nominees heard by the Judiciary
Committee under your chairmanship. You have for many decades
been associated with the work of this Judiciary Committee and
have had the opportunity to personally participate in the selection
of a large percentage of the current Federal judiciary, and I know
that these nominees will be very appreciative of the historic signifi-
cance of having you chair their confirmation hearing.

Senator Mack and I also want to thank you, Mr. Chairman, and
also to Chairman Hatch for the prompt and expeditious treatment
that you have accorded the thorough review of Honorable John
Antoon. Judge Antoon has been nominated by the President for a



195

vacancy in the Middle District of Florida. Senator Mack unfortu-
nately could not be with us this afternoon and has asked me on his
behalf, with your permission, to submit into the record his state-
ment supporting Judge Antoon’s nomination.

Senator THURMOND. Without objection.

[The prepared statement of Senator Mack follows:]

PREPARED STATEMENT OF HON. CONNIE MACK, A U.S. SENATOR FROM THE STATE OF
FLORIDA

Mr. Chairman and members of the Committee, I am delighted to be here today
to recommend John Antoon for confirmation. But before I discuss the distinguished
career of John Antoon, I would like to thank this Committee for its responsiveness
to the needs of the Florida judiciary. At this moment, the State of Florida has seven
vacancies in its federal judicial system. Both Senator Graham and I are eager to
work with the Committee this session to confirm qualified candidates to fill these
vacancies and ease the pressure on Florida’s courts.

At the present time, six of the seven vacant judgeship positions are in the Middle
District of Florida. It is an honor to recommend Judge Antoon for confirmation to
serve in the Middle District. Since 1995, Judge Antoon has served as an appellate
court judge for the Florida’s Fifth District Court of Appeal. Prior to sitting as an
appellate court judge, Judge Antoon served 10 years as a trial court judge. In addi-
tion, Judge Antoon has also spent 14 years on the other side of the bench, as an
assistant city attorney, a public defender, and as an attorney with his own civil and
criminal practice. Finally, it should also be noted that Judge Antoon has assisted
the United States military by serving in the Army Reserve for six years.

In addition to his career achievements, Judge Antoon has taken time out of his
busy schedule to give back to the community by serving on the Board of Directors
of the Brevard Legal Society and on the Board of Directors for the Haven, which
is a shelter care facility for dependent children.

Florida Today, a local Florida paper, has twice written articles about the excellent
credentials of Judge Antoon. A December 3, 1999, article stated that “the Senate
Judicial Committee should waste no time in confirming Antoon for the federal
judgeship.” A March 4, 2000, editorial stated “[t]lhose who know him say John
Antoon is one of the finest people they’ve ever know. They also say he is one of the
finest judges who has sat on the bench * * * A big job, but Antoon, who has ce-
mented a reputation as a peerless juror, is the right person for it.”

I have carefully examined Judge Antoon’s qualifications and find him to be a
highly qualified nominee. I am confident that, if confirmed, Judge Antoon will bring
to the federal bench an outstanding background which will serve to maintain the
integrity of our legal system and provide justice for those who come before him.

Senator GRAHAM. Mr. Chairman, I am honored to introduce to
the committee not only an outstanding jurist from Florida, but also
a jurist with a very large and supporting family, and some of those
family members are with him today. First, if I could ask Judge
John Antoon if you would please stand, Judge. The Judge is joined
by his wife, Nancy, and their vivacious 3%2-year-old daughter,
Molly. Molly is so vivacious she is outside. And the Judge’s mother,
Ms. Elva Antoon, the Judge’s brother, David, who is a pilot with
United Airlines from Dayton, OH, and his daughter, Emily, also
join Judge Antoon. Thank you very much.

Mr. Chairman, as I stated, Judge Antoon would fill a vacancy in
the U.S. Middle District of Florida. This vacancy was created when
Judge G. Kendall Sharp took senior status, effective January 1. As
you know, the Middle District of Florida is one of the busiest dis-
tricts in the Federal system in terms of the number and complexity
of its cases. Therefore, I again am particularly appreciative that
you have expedited the consideration of Judge Antoon to fill this
vacancy.

The process that we have used is as we have in the past. An
independent, nonpartisan screening committee interviewed the can-
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didates for this vacancy, and I commend Judge Antoon to your at-
tention.

Mr. Chairman, I know that you have admonished the presenters
to brevity, so I would like to ask that the full statement which I
have be included in the record and I would like to summarize it
for your attention.

It is illustrative of the regard in which Judge Antoon is held in
Florida that it was difficult for him to be with us today. The reason
for that difficulty is that he has been participating as one of the
prime professors in the school which is conducted by the Florida ju-
diciary for new judges. The fact that he was selected to be one of
the professors for new judges is an indication of the extremely high
regard in which he is held by members of the judiciary and the bar
in Florida.

Summarizing his long and distinguished career, the Judge served
10 years as a circuit court judge, until 1995, when he was elevated
to Florida’s Fifth District Court of Appeals, the interim appellate
body in our State. He is a graduate of Florida Southern College in
Lakeland. He earned his law degree from Florida State University
in 1971. He is a man who has continued his commitment to edu-
cation, having received a Master’s of Science from the Florida Insti-
tute of Technology in 1993.

Mr. Chairman, as an indication of his strong community support,
I would like to ask for inclusion in the record an editorial from the
Florida Today newspaper of March 4 of this year commending
Judge Antoon and urging his prompt confirmation.

Senator THURMOND. Without objection, so ordered.

Senator GRAHAM. Mr. Chairman, Senator Mack and I are of the
view that prospective judges benefit from a variety of experiences
and we submit that Judge Antoon meets that standard. He is pre-
pared to be an outstanding member of the Federal judiciary. He
will bring credit to the President who has nominated him and to
this Senate, which we hope will soon confirm him.

Again, Senator Mack and I express our thanks for your consider-
ation. We look forward to continuing to work with this committee
towards our shared goal of a qualified judiciary for America. Thank
you.

Senator THURMOND. Thank you very much.

. [The prepared statement and information of Senator Graham fol-
ow:]

PREPARED STATEMENT OF SENATOR BOB GRAHAM

Mr. Chairman, and members of the Committee, Senator Mack and I thank you
for scheduling this hearing and for the Committee’s prompt and thorough review of
The Honorable John Antoon (Ann-Tone) of the Middle District of Florida.

Judge Antoon is joined by members of his family: His wife, Nancy, their three-
and-a-half year old daughter, Molly. The judge’s mother, Elva Antoon (Ann-Tone),
and brother, David, a pilot with United Airlines, from Dayton, Ohio, and his daugh-
ter, Emily.

Our colleague, Senator Mack, could not be with us this afternoon. On his behalf,
I respectfully ask the Chair for permission to submit into the record his statement
supporting this nomination. Thank you.

Mr. Chairman, I am honored to introduce to the Committee an outstanding jurist
from Florida: The Honorable John Antoon II.

Judge Antoon would fill a vacancy created when U.S. District Court Judge G.
Kendall Sharp of Orlando took senior status, effective January 1.



197

An independent, non-partisan screening committee interviewed candidates and
commended Judge Antoon to my attention.

Judge Antoon is one of the most experienced and respected jurists in our State.

On a personal note, I would point out that Judge Antoon had to scramble to get
to Washington this week, in part because he was in Tallahassee, Florida, which does
not have the best airline connections.

Judge Antoon is not based in Tallahassee, but the reason for his visit to Tallahas-
see reflects his standing in the legal profession and the judiciary.

Mr. Chairman, the reason Judge Antoon was in Tallahassee was to teach new
judges about the profession of serving as a Judge.

Judge Antoon is held in such high regard by his profession that he is called upon
as a mentor, teacher, and leader of our future judges.

After serving 10 years as a trial judge in our state court system, Judge Antoon
vgas e}allevated—in 1995—to Florida’s 5th District Court of Appeals, based in Daytona

each.

After graduating from Florida Southern College in 1968, John Antoon earned his
law degree from Florida State University in 1971. (Florida State has gone on to win
two national football championships since then).

A man who values education greatly, Judge Antoon earned a Masters of Science
from the Florida Institute of Technology in 1993.

Please note that he has also earned editorial support.

Florida Today, alluding to the many challenges facing the growing Middle Dis-
trict, states with confidence: “A big job, but Antoon, who has cemented a reputation
as a peerless juror, is the right person for it.”

T’d respectfully request that this Florida Today editorial entitled “Senate: Approve
Antoon.” be included in the record.

Mr. Chairman, we share the view that prospective judges benefit from varies ex-
periences, and I submit that Judge Antoon’s background meets that standard. He
is a veteran, having served in the United States Army.

He has worked as an assistant public defender and served as a member of the
Board of Directors of the Legal Aid Society.

He is a skilled teacher with experience at a variety of colleges, and, as I men-
tioned earlier, a trainer for new judges.

Mr. Chairman, this nominee 1s qualified to serve our Nation as a federal judge,
and I respectfully request your thorough and prompt review so he can begin that
service as soon as possible.

Again, Senator Mack and I express our thanks for your consideration, and we look
forward to continuing to work with this Committee toward our mutual goal of a
qualified judiciary. Thank you.
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Senator THURMOND. I ask that each nominee stand at the wit-
ness table and raise your right hand and I will administer the
oath. Do you swear that the testimony you shall give in this hear-
ing shall be the truth, the whole truth, and nothing but the truth,
so help you, God?

Mr. TALLMAN. I do.

Judge ANTOON. I do.

Judge BATTANI. I do.

Mr. LawsoN. I do.

Senator THURMOND. Thank you. If any of you have any opening
statements or would like to introduce any family or friends who are
with you today, please feel free to do so at this time.

TESTIMONY OF RICHARD TALLMAN, OF WASHINGTON, TO BE
U.S. CIRCUIT JUDGE FOR THE NINTH CIRCUIT

Mr. TALLMAN. Thank you, Mr. Chairman. I would like to intro-
duce my wife, Cynthia Tallman, if she would stand. I would also
like to introduce Robin Taub, who practiced law with me in Seattle,
and two of my former partners from the firm of Saltzman and Ste-
vens who practiced with me at Bogle and Gates, Gary Stevens and
Ruth Tiger.

Senator THURMOND. Thank you very much.

Mr. TALLMAN. Mr. Chairman, I regret that my mother, Jean
Tallman, could not be with us today, but I know she is here in spir-
it. Thank you.

[The biographical information and questionnaire of Mr. Tallman
follows:]
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United States Senate
Committee on the Judiciary

QUESTIONNAIRE FOR JUDICIAL NOMINEES

L Biographical Information (Public)
1. Full Name (include any former names used):
Richard Charles (“Dick™) Tallman
2. Address (List current place of residence and office address(es):
Office: TALLMAN & SEVERIN LLP Home: Seattle, WA
1011 Western Avenue, Suite 803
Seattle, WA 98104-1040

3. Date and Place of Birth:

March 3, 1953; Oakland, California

4. Marital Status (include maiden name of wife, or husband’s name. List
spouse’s occupation, employer’s name and business address(es):

Married on November 14, 1981: Spouse’s name: Cynthia Ostolaza Tallman
Spouse’s occupation: Police Homicide Detective Sergeant
Spouse’s business address: Det. Sgt. Cynthia O. Tallman #4194

Seattle Police Department
Homicide & Assault Unit
610 Third Avenue, Unit 715
Seattle, WA 98104-1886

Senate Form/Richard C. Tallman - 1
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5. Education: List each college and law school you have attended, including
dates of attendance, degrees received, and dates degrees were granted.

University of Santa Clara

August 1971-

B.S.C. Summa Cum

Santa Clara, California June 1975 Laude (granted 6/8/75)
College/University Dates of Degree
Attendance

Northwestern University School

August 1975-

Juris Doctor

of Law, Chicago, Illinois June 1978 (granted 6/17/78)
College/University Dates of Degree
Attendance

6. Employment Record: List (by year) all business or professional
corporations, companies, firms, or other enterprises, partnerships,
institutions and organizations, nonprofit or otherwise, including firms, with
which you were connected as an officer, director, partner, proprietor, or
employee since graduation from college.

Tallman & Severin LLP
{Current Employer}

Office of the Attorney General
State of Washington
Seattle, WA

Chief Seattle Council
Boy Scouts of America
Seattle, WA

Office of the City Attorney
Seattle, WA

Bogle & Gates, P.L.L.C.
Seattle, WA

Seattle-King County Crimestoppers, Inc.

Seattle, WA

Schweppe, Krug & Tausend, P.S.
Seattle, WA

Senate Form/Richard C. Tallman - 2

Feb. 1999 — Present:
Founding Partner

1998 — 1999: Special
Assistant Attorney
General

1998 — Present: Executive
Board Member

1990 - 1991: Special
Assistant City Attorney

1990 — Feb. 1999: Member &
Chair of White Collar
Criminal Defense Practice
Group

1989 — 1999: Outside
General Counsel

1987 — 1989: Partner
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Schweppe, Krug & Tausend, P.S.
Seattle, WA

Edmonds Community College Foundation Board
Lynnwood, WA

Office of the Prosecuting Attorney
King County, Washington
Seattle, WA

Office of the United States Attorney
Western District of Washington
Seattle, WA

United States Department of Justice
Criminal Division, General Litigation
& Legal Advice Section

Washington, D.C.

Chambers of Hon. Morell E. Sharp
United States District Judge
Western District of Washington -
Seattle, WA

McCutcheon, Doyle, Brown & Enersen
San Francisco, CA

Prof. Fred E. Inbau, Nw. Univ. School of Law
& Americans for Effective Law Enforcement
Chicago, IL

Mendocino County Sheriffs Office
Ukiah, CA

1983 — 1986: Associate

1988 —~ 1992: Chairman
1984 - 1988: Director

1982 ~1983: Special
Deputy Prosecuting
Attorney

1980 ~ 1583: Assistant
United States Attorney

1979 - 1980:
Trial Attomey

1978 ~1979:
Law Clerk

Jone - Aug. 1977:
Summer Associate

June ~ Aug. 1976:

Research Assistant

June - Aug. 1975:
Administrative Intern

7. Military Service: Have you had any military service? If so, give particulars,
including the dates, branch of sexvice, rank or rate, serial number and type
of discharge received. :

No.
8. Honors and Awards: List any scholarships, fellowships, henorary degrees,

and honorary seciety memberships that you believe would be of interest to
the Committee,

1999: James E. West Fellow, Chief Seattle Council, Boy Scouts of America,

Senate Form/Richard . Tallman - 3
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National Endowment Award.

1997: Robert W. Graham Pro Bono Public Service Award (Bogle & Gates,
P.L.LC).

1982: Qutstanding Service Award, Drug Enforcement Administration.
1977 — 1978: Executive Editor, Northwestern University Law Review.
Listed in Who's Who in American Law.
Listed in Who'’s Who in the West.
Beta Gamma Sigma Honor Society.
Eagle Scout with Silver Palm.
9. Bar Associations: List all bar associations, legal or judicial-related
committees or conferences of which you are or have been a member and
give the titles and dates of any offices which you have held in such groups.

American Bar Association (Member, Criminal Justice & Litigation Sections).

Appointed by Washington Judicial Council to Expungement Rule Study
Committee (1988).

Appointed by Washington Supreme Court to Committee on Funding Appellate
Counsel in Death Penalty Cases (1994),

Association of Washington Business Task Force Drafting State Environmental
Crimes Legislation (Member, 1994-95).

Federal Bar Association of Western Washington: President (1995); Vice-
President (1994); Trustee {1992-93); Chair, Local Rules Committee (1984),

King County Bar Association: Former Chair of Judiciary & Courts Committee
(1985); Member, Judicial Evaluation & Information Committee (1984, 1989);
Member, Courthouse Security Task Force (1991); Member, Bench-Bar
Relations Commiitee (1990-94); Advisor, Law Explorer Post (1984-85).
National Association of Criminal Defense Lawyers (Life Member).

Ninth Circuit Historical Society.

Ninth Circuit Judicial Conference Lawyer Representatives from Western
Washington (Delegation Chair, 1996-1997).

Senate Formy/Richard C. Tallman - 4
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Organized pro tem judge panel for King County Superior Court and training
for interested attorneys (1988-89).

State Bar of California.

U.S. Magistrate-Judge Selection Panel for Western District of Washington:
Chair for Judge David E. Wilson’s position (1992).

Washington Association of Criminal Defense Lawyers.

Washington State Bar Association: Member, Judicial Recommendation (1991~
93) & Legislation (1985-88) Committees. ’

10. Other Memberships: List all organizations to which you belong that are
active in lobbying before public bodies, Please list all other organizations
to which you belong.

Qrganizations Active in Lobbying:

Amgrican Bar Association

King County Bar Association

National Association of Criminal Defense Lawyers
State Bar of California

Washington Association of Criminal Defense Lawyers
Washington State Bar Association

All Other Organizations to Which I Belong:

Chief Seattle Council, Boy Scouts of America (Executive Board Member)
Episcopal Church of the Ascension (Seattle)

Ninth Circuit Historical Society

Rainier Club (Seattle)

Washington Athletic Club (Seattle)

11. Court Admission: List all courts in which you have been admitted to
practice, with dates of admission and lapses if any such memberships
lapsed. Please explain the reason for any lapse of membership. Give the
same information for administrative bodies which require special
admission to practice.

07/26/99 United States Court of Federal Claims

06/05/98 United States District Court for the Eastern District of
Washington

10/206/57 United States Supreme Court

08/07/89 United States District Court for the District of Hawaii
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07/10/79 United States District Court for the Western District of
Washington

05/16/79 ‘Washington Supreme Court

05/15/79 United States Court of Appeals for the Ninth Circuit

04/25/79 United States District Court for the Northern District of
California

12/15/78 California Supreme Court

12. Published Writings: List the titles, publishers, and dates of books,
articles, reports, or other published material you have written or edited.
Please supply one copy of all published material not readily available to
the Committee. Also, please supply a copy of all speeches by you on
issues involving constitutional law or legal policy. If there were press
reports about the speech, and they are readily available to you, please
supply them.

Exhibit 1: Tallman, R., “Legal Update 1998,” Training Materials for National
Park Rangers (Bogle & Gates, P.L.L.C. 1998).

Exhibit 2: Davis, C., Armstrong, S., Hershey, K., Tallman, R., and
Hammerly, M., “Courthouse Security Task Force Report” (Seattle-King
County Bar Association 1991).

Exhibit 3: “Secrets of the Grand Jury—A Former U.S. Attorney Tells How to
Receive a Summons and Still Get Sleep at Night,” Washington Criminal
Defense, pp. 4-7 (Washington Defender Association and the Washington
Association of Criminal Defense Lawyers, 1988).

Exhibit 4: “Representing Yourself in Superior Court: The ‘Pro Se’
Handbook,” (Seattle-King County Bar Association and the Legal Foundation
of Washington 1988). I do not recall which portions I edited. At least 14
attorneys and judges either contributed parts or edited parts of the booklet.

Exhibit 5: Book Review, 12 The Prosecutor 48 (National District Attorneys A
Association, 1976); 4 J. Police Sci. & Admin. 367 (1976) (reviewing R.
Sulnick, Civil Litigation and the Police).

Exhibit 6: Copies of all speeches I could locate. I have no recollection of any
other speeches I have given on constitutional law or legal policy for which a

copy of the speech still exists.

13. Health: What is the present state of your health? List the date of your
last physical examination.

Excellent health. Last physical examination: July 18, 1999.
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. 14. Judicial Office: State (chronologically) any judicial offices you have held,
whether such position was elected or appointed, and a description of the
jurisdiction of each such court.

None.

15. Citations for the ten most significant opinions you have written:
Not applicable.

16. Public Office: State (chronologically) any public offices you have held,
other than judicial offices, including the terms of service and whether
such positions were elected or appointed. State (chronologically) any
unsuccessful candidacies for elective public office.

1979 — 1980: Trial Attorney, United States Department of Justice, Criminal
Division (appointed through the Attorney General’s Honor’s Program).

1980 — 1983: Assistant United States Attorney, Western District of
Washington, Seattle (appointed by the Attorney General of the United States).

- 1982 — 1983: Cross-deputized as a Special Deputy Prosecuting Attorney for
King County, Washington (appointed by King County Prosecutor Norm
Maleng to serve on state-federal drug prosecution team).

1990 — 1991: Special Assistant City Attorney for Seattle, Washington
(appointed by City Attorney Mark Sidran to handle pro bono drug abatement
actions).

1998 — 1999: Special Assistant Attorney General (appointed by Washington
Attorney General Christine Gregoire to conduct an internal investigation and
to represent the University of Washington Medical Center in an EPA
investigation over waste disposal practices involving plaster casting
materials).

T have held an appointment as Notary Public for approximately 15 years.

17. Legal Career:

a. Describe chronologically your law practice and experience after
graduation from law school including:

1. Whether you served as clerk to a judge, and if so, the name of
the judge, the court, and the dates of the period you were a clerk;
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1979 — 1980: Law Clerk to the Honorable Morell E. Sharp (now deceased),
United States District Judge, Western District of Washington.

2. Whether you practiced alone, and if so, the addresses and
dates;

1 have never practiced alone.

The dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been connected, and the
nature of your connection with each;

Tallman & Severin LLP Feb. 1999 — Present: Founding partner
1011 Western Ave., Suite 803
Seattle, WA 98104-1040

Office of the Attorney General 1998 - 1999: Special

State of Washington Assistant Attorney

Seattle, WA General

Office of the City Attorney 1990 - 1991: Special

Seattle, WA Assistant City Attorney

Bogle & Gates, P.L.L.C. 1990 - Feb. 1999: Member & Head of
2 Union Square #4700 White Collar Criminal Defense Practice
601 Union St. Group

Seattle, WA 98101-2346

Seattle-King Co. Crimestoppers, Inc. 1989 —1999: Outside
Seattle, WA General Counsel

Schweppe, Krug & Tausend, P.S. 1987 — 1989: Partner
1011 Western Ave., Suite 800
Seattle, WA 98104

Schweppe, Krug & Tausend, P.S. 1983 — 1986: Associate
1011 Western Ave., Suite 800
Seattle, WA 98104

Office of the Prosecuting Attorney 1982 — 1983: Special
King County, Washington Deputy Prosecuting
Seattle, WA Attorney

Office of the United States Attorney 1980 — 1983: Assistant United

Western District of Washington States Attorney
800 Fifth Avenue, Suite 3600
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Seattle, WA 98104

United States Department of Justice 1979 — 1980: Trial Attorney
Criminal Division, General Litigation

and Legal Advice Section

Federal Triangle Building

9" & Pennsylvania Ave.

Washington, D.C.

b.

1. What has been the general character of your law practice, dividing it
into periods with dates if its character has changed over the years?

I served as a Department of Justice trial attorney and then as an assistant
United States attorney for four years before becoming a private attorney in
1983. Although I switched sides, I have practiced in the same general fields
of federal criminal and civil litigation during my twenty-one years in legal
practice. During my years of government service, and in the intervening years
of private practice, I have tried 32 cases to conclusion ranging from one-day
traffic cases to complex multi-party criminal and civil trials. As recently as
March 1999, I tried with co-counsel an international civil fraud case before
the American Arbitration Association, which took three weeks to try. As my
practice has matured, I have found there to be fewer matters that actually go to
trial and more that are resolved by mediation or negotiated settlement. This is
a result of the fact that most of my business clients have too much at stake to
risk the uncertainties of a trial, whether it be personal liberty, business
reputation, or substantial financial assets. Twenty-five of the 32 trials were
criminal matters. My civil trial experience includes antitrust, breach of
contract, construction, a real estate dispute, and civil RICO/fraud cases.

2. Describe your typical former clients, and méntion the areas, if any, in
which you have specialized.

1 typically represent individuals, small businesses, corporations, public
institutions (cities, hospitals, and universities), or their officers, employees, or
directors in connection with federal criminal investigations. These
investigations are conducted by federal prosecutors located in districts
throughout the United States or at the Department of Justice in Washington,
D.C. These prosecutors are assisted by various investigative agencies (for
example, the F.B.L., E.P.A,, LR.S., inspectors general, or special task forces in
areas such as healthcare, program, or defense procurement fraud). Other cases
involve alleged crimes in areas such as the environment, defense contracts,
customs/export fraud, counterfeit aerospace parts, maritime crimes, timber
and resource-related regulatory offenses, workplace safety, securities fraud or
insider trading, and health care fraud. In addition, I handle a variety of civil
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lawsuits arising from business activities of my clients, including either the
plaintiff’s or the defense side of these cases {usually in federal court).
Typically, these cases involve commercial civil and administrative litigation
including contract disputes, regulatory violations, shareholder derivative
lawsuits, civil False Claims Act (qui tam) cases, Medicare and Medicaid
health care billing disputes, civil racketeering (RICO) cases, antitrust,
suspension and debarment matters. Ialso conduct mternal investigations to
uncover wrongdoing by employees.

<.

1. Did you appear in court frequently, occasionally, or not at all? If the
frequency of your appearances in court varied, describe each such
variance, giving dates.

As my practice has matured, fewer of my cases now actually go to trial. 1
have only occasionally appeared in court over the last five years and then
usually in connection with an occasional civil trial. The bulk of my work
during this period was in defending clients in pre-indictment or pre-filing
investigations by federal authorities usually during the pendency of federal
grand jury proceedings.

As recounted in response to question 10(a) above, my appearances in court
were much more frequent earlier in my legal career, particularly during my
service as a federal prosecutor.

Earlier in my career, most of my trials were tried to juries in federal court. As
an assistant United States attorney I handled the federal appeals from all of
my criminal trials where an appeal was filed. Early in my private practice
with the Schweppe firm, I regularly wrote appellate briefs for senior partners
such as Fred Tausend and Mary Ellen Krug that were filed in the Ninth Circuit
and Washington Courts of Appeals and the Washington Supreme Court.
Fewer of my cases actually go to trial now and most are resolved by global
settlements or by convincing the prosecutors in the pre -indictment stage not to
charge my clients.

As an assistant United States attorney from 1980 — 1983, 1 tried approximately
six cases per year as sole counsel. In that three-year period I handled all but

three or four of my cases alone.

2. What percentage of these appearances was in:
(a) federal courts: 90 %

(b) state courts: 10%

(c) other courts: 0%
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3. What percentage of your litigation was:
{d) Jury: 90%

(e) non-jury: 10%

4. State the number of cases in courts of record you tried to verdict or
judgment (rather than settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

During my years of government service, and in the intervening years of
private practice, I have tried 32 cases to conclusion ranging from one-day
traffic cases to complex multi-party civil fraud trials. As recently as this year, |
1 tried with co-counsel an international civil fraud case that took three weeks
to try. I was sole counsel in approximately 18 of the cases; chief counsel in
about 8; and associate counsel in approximately 6 cases.

5. What percentage of these trials was:
) Jury: 90%

{g) Non-jury: 10%

18. Litigatien: Describe the ten most significant litigated matters which you
personally handled. Give the citations, if the cases were reported, and
the docket number and date if unreported. Give a capsule summary of
the substance of each case. Identify the party or parties whom you
represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as to each case:

(a) The date of representation;

(b) The name of the court and the name of the judge or judges
before whom the case was litigated; and

'(¢) The individual name, addresses, and telephone numbers of co-
counsel and of principal counsel for each of the other parties.

Case No, 1

a. Case Title and Citation: Laureen M. Davis & Zachary A. Davis, her minor
son, Petitioners, v. United States of America; Director, Bureau of Justice
Assistance, United States Department of Justice, Office of Justice Programs,
Respondents, No. 97-71255, 169 F.3d 1196 (9® Cir. 1999), transferred to
United States Court of Federal Claims, No. 99-CV-471.
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b. Summary of the Case:  The widow of a murdered Seattle police officer
killed by a fleeing felon while eluding another police officer seeks death
benefits under the Public Safety Officers’ Benefits Act. The United States
Department of Justice twice denied the claim on grounds that the deceased
officer, though still on duty, was commuting home from work at the time of
his death and was not killed “in the line of duty.”

¢. Significance of the Case: The case resolves a conflict in the circuits by
reversing prior Ninth Circuit authority which had held that such claims may
be reviewed by the court of appeals. The panel ordered the case transferred to
the United States Court of Federal Claims where the case is still pending. Still
to be resolved is whether the Department of Justice erred in denying the claim
where substantial evidence existed to establish to the satisfaction of local and
state pension officials that Officer Davis’ death was “*duty-related’ ... asa
proximate result of the performance of his duties as an active duty police
officer....”

d. Client Represented: The widow, Mrs. Laureen M. Davis, and her minor
child, Zachary, petitioners/appellants.

e. Nature of Participation: Iassumed lead counsel responsibility for the two-
day administrative evidentiary hearing conducted August 15-16, 1996, and
appellate representation of the clients. I was assisted by an associate who
performed legal research and by my former partner who edited my briefs.

' . Disposition of the Case: The appellate court agreed with the Department’s
argument that the Court of Federal Claims, not the Court of Appeals, has sole
Jjurisdiction to review decisions denying benefits under the Public Safety
Officers’ Benefits Act. The case will be now be decided on the merits in the
Court of Federal Claims.

g. Trial Period: The evidentiary hearing establishing the record on
appeal was conducted before an administrative law judge in Seattle from
August 15-16, 1996,

h. Trial Courtand Judge: DOJ Bureau of Justice Assistance Hearing Officer
Cheryl A. Crawford.

i. Co-Counsel:

Ron Schaps, Esq.

{Former Partner}

Northwest Waste Industries, Inc.
54 S. Dawson St.

Seattle, WA 98134

(206) 763-2700
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Rita Heimes Logan, Esq.
{Former Associate}
Verrill & Dana

P.O. Box 586

Portland, ME 04112-0586
(207) 772-2300, Ext. 4014

Individual Counsel for Other Party:

Daniel Kaplan, Esq.

Kathleen Moriarty Mueller, Esq.
Civil Division, Room 9132

U.S. Department of Justice

601 “D” Street, N.W.
Washington, D.C. 20530-0001
(202) 514-5083

Attorneys for the United States

Case No. 2

a. Case Title and Citation: NMB Air Operations Corporation, a Nevada
corporation; and NMB Singapore Limited, a Singapore corporation, and
Minebea Co. Limited, a Japanese corporation, Plaintiffs, v. John McEvoy;
International Aircraft Services, Inc.; Ray Allen, and Donald Hyde Townshend
111, Defendants; International Aircraft Services; and John McEvoy, Third-
Party Plaintiffs, v. Sabena Airlines, S.A., a Belgian corporation, Third-Party
Defendant, No. C95-1620D (W.D. Wash.), aff’d mem., No. 97-35962 (9"
Cir., Sept. 16, 1999).

b. Summary of the Case: ~ Sabena Airlines sold a DC-10 cargo freighter and
associated spare parts including a spare engine to NMB and Minebea. John
McEvoy brokered the deal through his company in Seattle, IAS. A civil
RICO action was filed against the broker and two NMB employees,
Townshend and Allen, after the purchaser discovered that McEvoy had
diverted the spares package (including the engine) to himself by paying
commercial bribes to Townshend and Allen. The conspirators had also resold

- the same parts to NMB for maintenance and upkeep. A third-party claim was
filed by McEvoy against Sabena for selling a defective engine.

c. Significance of the Case: This was a major civil fraud case brought under the
Racketeer Influenced and Corrupt Organizations Act involving multinational
parties and witnesses from all over the world.

d. Client Represented: Sabena Airlines, the Belgian national carrier,
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e. Nature of Participation: Along with my partner, Linda C. Severin, I
represented Sabena Airlines in the case. We shared responsibility for
extensive pre-trial discovery, summary judgment motions, severance motions,
and trial preparation of Sabena’s witnesses. I periodically attended the six-
week jury trial to prepare witnesses for testimony and to argue evidentiary
motions relating to Sabena’s role in the case.

f. Disposition of the Case: The jury found in favor of the Plaintiffs and the trial
court entered judgment against Defendants in the amount of $7 million.
Sabena was severed from the trial of the civil RICO action shortly before trial
commenced. The judgment and various pre-trial rulings were affirmed on
appeal to the Ninth Circuit.

g. Trial Period: July 8 to August 19, 1997,

h. Trial Court and Judge:  United States District Court for the Western District
of Washington; Chief Judge Carolyn R. Dimmick.

i. Individual Counsel for Other Parties:

Counsel for Plaintiffs NMB, NMB Singapore and Minebea:

James L. Magee, Esq.
Sharon Rosse Fowler, Esq.
Graham & Dunn, PC

1420 Fifth Avenue

33" Floor

Seattle, WA 98101-2390
(206) 624-8300

Counsel for Defendants/Third-Party Plaintiffs IAS and John McEvoy:

David Adler, Esq.

1001 Fourth Avenue Plaza
Suite 3200

Seattle, WA 98154

(206) 343-5991

Counsel for Defendant Ray Allen:

John W. Lundin, Esg.
710 Cherry St.
Seattle, WA 98104
(206) 623-8346
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Co-Counsel for Third-Party Defendant Sabena.

David Brodsky, Esq. Linda C. Severin, Esq.
Cleary, Gottlieb, Steen & Hamilton Tallman & Severin LLP
One Liberty Plaza 1011 Western Ave., Suite 803
New York, NY 10006 Seattle, WA 98104-1040
(212) 225-2910 (206) 621-2690

Case No. 3

~a. Case Title and Citation: Satya V. and Shakuntala W. Vasudeva, d/b/a 7-
Eleven #2307-19042; Michael and Saba Belay, d/b/a 7-Eleven #2307-27390;
and The Southland Corporation, d/b/a 7-Eleven #2307-23240, No. C96-
12322, 3 F. Supp.2d 1138 (W.D. Wash. 1998), pending appeal, No. 98-35719
(9" Cir.).

b. Summary of the Case:  Southland Corporation and two immigrant
franchisees of 7-Eleven Stores brought a constitutional challenge to the
penalty scheme imposed on convenience store owners under the Food Stamp
Act for violations of Agriculture Department regulations by individual store
employees who trafficked in food stamps for their own benefit without the
knowledge of their employers.

c. Significance of the Case: This issue affects retail store owners nationwide
who are caught in undercover “sting” operations where government agents
enter the stores to offer to purchase prohibited items with food stamps and
then offer to sell food stamps to obliging clerks for cash. The case challenges
the regulatory penalties imposed on innocent owners for identical violations
by employees which vary based solely on the store’s redemption volume and
unfairly discriminates against storeowners in poorer neighborhoods who
redeem a higher number of food stamps and, therefore, pay higher civil
penalties.

d. Client Represented: Plaintiff-appellants Vasudeva, Belay, and The
Southland Corporation who owned or operated the convenience stores fined
by the Department of Agriculture.

e. Nature of Participation: I gathered the initial facts in support of the
administrative record and was lead counsel with other lawyers in my former
firm in briefing the constitutional challenge in both the district court and on
appeal.

f. Disposition of the Case: The district court rejected the constitutional
challenge and ruled in favor of the government on cross-motions for summary
judgment. The case has been fully briefed and is now pending on appeal.

Senate Forn/Richard C. Tallman - 15



215

g. Trial Period: Not applicable.

h. Trial Court and Judge:  United States District Court for the Western District
of Washington; the Hon. Thomas S. Zilly, Judge.

i. Co-Counsel:

David A. Zapolsky, Esq.
{Former Partner}

Dorsey & Whitney

1420 Fifth Ave., Suite 400
Seattle, WA 98101

(206) 903-8864

Individual Counsel for Other Party:

Brian C. Kipnis, Esq.

Assistant United States Attorney
Western District of Washington
3600 Seafirst Fifth Avenue Plaza
800 Fifth Avenue

Seattle, WA 98104

(206) 553-7970

Case No. 4

a. Case Title and Citation: United States v. Francis L. Miller, Terry J. Baker,
Daniel A. Roberts, Joachim W. "John" Schmiedtke, J. Brian Kelly, Ronald R.
Jensen, James D. Hubbard, Robert A. Nelson, Steven W. Tanoue, Jeffrey A.
Brooks, Mark R. Siemons, Jay Clifford, Peter Njardvik, Sr., Frederick Karl
Peterson, Northern Trawlers, Inc., a Washington State Corporation, Arctic
Alaska Seafoods, Inc., a Washington State Corporation, and Arctic Alaska
Fisheries Corporation, a Washington State Corporation, Nos. CR94-217D,
CR94-543D, CR94-544D, CR94-545D (W.D. Wash.).

b. Summary of the Case:  Criminal indictments were returned following the
deaths by drowning of nine crewmen aboard the factory trawler ALEUTIAN
ENTERPRISE after it capsized and sank in March 1990 in the Bering Sea.
Fourteen individual defendants and three corporate defendants were charged
with a variety of federal crimes including manslaughter on the High Seas,
sending unseaworthy vessels to sea, making false statements to the Coast
Guard in connection with minimum sea time required for maritime licensing,
etc.

c. Significance of the Case: This was a major workplace safety case brought by
federal authorities against corporate officers and employees who own or
operate commercial fishing vessels and at-sea factory processors. Prosecution
followed a lengthy Marine Board of Inquiry by the Coast Guard and the
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NTSB that found inadequate attention to life safety training and improper
outfitting of oceangoing fishing vessels. The prosecution had a significant
impact on the commercial fishing industry by emphasizing potential personal
criminal liability for inadequate attention to safety practices and poor training
of personnel.

d. Client Represented: Fleet safety director Jeffrey A. Brooks, co-
defendant.

e. Nature of Participation: [ was lead counsel for the defense of Mr. Brooks
and, since I was then a member of Bogle & Gates, we had primary
responsibility for all maritime law issues and computerization of documentary
and testimonial evidence in the litigation. I supervised other lawyers from my
firm in directing witness interviews, legal research, and in coordinating the
extensive motions practice on behalf of the joint defense effort.

f. Disposition of the Case: Chairman Francis L. Miller was acquitted on all
counts following a six-week jury trial. Other defendants were either
dismissed or pled guilty to reduced charges before trial. My client, initially
charged with multiple felony counts, including nine counts of manslaughter
on the High Seas, ultimately pled guilty on April 28, 1995, to a single
misdemeanor count of aiding & abetting the sending to sea of an unseaworthy
vessel. He received a sentence of unsupervised probation when sentenced on
January 19, 1996.

g. Trial Period: Extensive pre-trial motions practice and defense
factual preparation consumed two years from 1994-1996. Defendant Miller’s
trial ran from June 22, 1995, to August 3, 1995.

h. Trial Court and Judge:  United States District Court for the Western District
of Washington; Chief Judge Carolyn R. Dimmick.

i. Co-Counsel:

Linda C. Severin, Esq.

Tallman & Severin LLP

1011 Western Avenue, Suite 803
Seattle, WA 98104-1040

(206) 621-2690
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Terry L. Leitzell, Esq.
{Former Partner}

Victor Seafoods

4209 21% Ave. W., Suite 402
Seattle, WA 98199

(206) 285-8300

Individual Counsel for Other Parties:

Counsel for the Government:

Gene Porter, Esq.

Assistant United States Attorney

Western District of Missouri

1201 Walnut, Suite 2300

Kansas City, MO 64106-2149

(816) 426-3122 ,

Andrew Hamilton, Esq.
Assistant United States Attorney
Western District of Washington
800 Fifth Avenue, Suite 3600
Seattle, WA 98104

(206) 553-7970

Counsel for Defendants Arctic Alaska Fisheries Corp., Arctic Alaska
Seafoods, Inc.. and Alaska Fisheries Corporation:

Laurence B. Finegold, Esq.
Finegold Law Firm

1809 Seventh Ave., Suite 1300
Seattle, WA 98101

(206) 682-1116

Counsel for Defendant Francis I.. Miller:

David Bukey, Esq.

Bukey & Bentley

1111 Third Avenue, Suite 2220
Seattle, WA 98101-3202
(206) 343-9391
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Counsel for Defendant James D. Hubbard:

John W. Lundin, Esq.
710 Cherry Street
Seattle, WA 98104
(206) 623-8346

Counsel for Defendant Daniel A. Roberts:

John W. Wolfe, Esq.
6110 Columbia Center
701 Fifth Avenue
Seattle, WA 98104
(206) 467-9088

Counsel for Defendant Terry J. Baker:

Dan R. Dubitzky, Esq.
Dubitzky & Zarky, P.S.
803 Waterfront Place
1011 Western Avenue
Seattle, WA 98104
(206) 467-6709

Attorney for Defendant Mark R. Siemons:

Irwin H. Schwartz, Esq.
710 Cherry Street

Seattle, WA 98104-1906
(206) 623-5084

Attorney for Defendant Peter Njardvik, Sr.:

Cyrus R. Vance, Jr., Esq.

McNaul, Ebel, Nawrot, Helgren, & Vance, P.L.L.C.
27th Floor, One Union Square

600 University Street

Seattle, WA 98101-3143

(206) 467-1816

Counsel for Defendant Frederick Karl Peterson:

Stewart P. Riley, Esq.

701 Fifth Avenue, Suite 5700
Seattle, WA 98104-7094
(206) 622-0925
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Attorney for Defendant Steven W. Tanoue:

Walter G. Palmer, Esq.
Wohlford & Palmer

1990 Washington Mutual Tower
1201 Third Avenue

Seattle, WA 98101

(206) 442-9232

Attorney for Defendant Joachim W. "John" Schmiedtke:

Frederick D. Leatherman, Jr., Esq.
1301 Fifth Avenue, Suite 3500
Seattle, WA 98101

(206) 382-1100

Attorney for Defendant Robert A. Nelson:

Jeffrey P. Robinson, Esq.
810 Third Avenue, Suite 500
Seattle, WA 98104

(206) 622-8000

Attorney for Defendant Jay Clifford:

Jose E. Gaitan, Esq.
Howard K. Todd, Esq.
1000 Second Ave., Suite 3000
Seattle, WA 98104
(206) 346-6000

Attorney for Defendant Ronald R. Jensen:

J. Ronald Sim, Esq.

Stoel Rives LLP

600 University St., Suite 3600
Seattle, WA 98101-3197
(206) 624-0900

Attorney for Defendant J. Brian Kelly:

James L. Vonasch, Esq.
526 First Ave. S. #321
Seattle, WA 98104
(206) 682-1016
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Case No. S

a. Case Title and Citation: Sportmart, Inc., Plaintiff, v. Payless Drug Stores
Northwest, Inc.; Kmart Corporation; Lynnwood Square; John Burkheimer
Trust;, Robert Burkheimer, Francis Burkheimer; and Robert Samuel,
Defendants, No. C93-1603R (W.D. Wash.).

b. Summary of the Case:  Suit by plaintiff retail sporting goods company to
enforce a commercial lease against a competing claim of entitlement to the
same space by competitor defendants claiming to hold a superior lease signed
by the same landlord.

c. Significance of the Case: The case involved an unresolved legal issue under
Washington law. The issue was whether physical delivery by the landlord to
the tenant of the fully signed lease agreement was required to create a binding
contract where the landlord counter-signed the contract but placed it ina
drawer on direction of the competitor who desired to lease the same space.
The action was intended to exclude the original tenant from occupying a
desirable retail location in a shopping mall.

d. Client Represented: Plaintiff Sportmart, Inc.

e. Nature of Participation: [ was lead counsel with my former partner, Josh
Preece, in all phases of pre-trial discovery and trial.

f. Disposition of the Case: Following a three-day trial to the bench, the trial
court entered a finding on April 22, 1994, in favor of the plaintiff enforcing
the earlier signed lease. Based upon that ruling, the case settled shortly after
trial.

g. Trial Period: April 20 - 22, 1994.

h. Trial Court and Judge:  United States District Court for the Western District
of Washington; Hon. Barbara Jacobs Rothstein, Judge.

i. Co-Counsel:

Josh Preece, Esq.

{Former Partner}

Corr Cronin

1001 Fourth Avenue, Suite 3700
Seattle, WA 98154

(206) 621-1562
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Individual Counsel for Other Parties:

Attorneys for Defendants Payless Drug Stores
Northwest, Inc. and Kmart Corporation:

Richard E. Keefe, Esq.

Foster Pepper & Shefelman
1111 Third Avenue, Suite 3400
Seattle, WA 98101-3299
(206) 447-4400

Attorney for Defendant Lynnwood Square & Burkheimer Defendants:

W. Mitchell Cogdill, Esq.
Cogdill & Carter

3 Thirty-Two Square
3232 Rockefeller Avenue
Everett, WA 98201-4317
(425)259-6111

Case No. 6
a. Case Title and Citation: United States v. John Townsend, Shiv Mukkar

Mohan, and David Whyte, Nos. 89-30228, 89-30229, and 89-31231, 987 F.2d
989 (9" Cir. 1990).

b. Summary of the Case:  Foreign nationals who resided abroad but were
arrested in the United States were charged with conspiracy to defraud the
United States through unlicensed exportation of high technology computers
listed as “Military Critical Technology.” They appealed pre-trial detention
orders denying them bail.

c. Significance of the Case: The defense argued before the trial and appellate
courts that where the Commerce Department had later permitted transfers
abroad of the technology involved in the case, defendants were entitled to
reasonable bail pending trial.

d. Client Represented: Defendant David Whyte, a Canadian computer
company salesman. :

e. Nature of Participation: I was co-counsel with C. James Frush at the bail
review hearing and on appeal. We shared responsibility for preparing and
cross-examining witnesses and jointly wrote the legal briefs on appeal.
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f. Disposition of the Case: The court held that under existing Ninth Circuit
authority the government need only show by a preponderance of the evidence
that the defendants posed a risk of flight under the Bail Reform Act of 1984,
It found the evidence sufficient to continue detaining them without bail.

g. Trial Period: Unable to supply exact dates of two-day bail
hearing in August 1989 because the file is under seal by order of the district
court for reasons of national security.

h, Trial Court and Judge:  United States District Court for the Western District
of Washington; Hon. Carolyn R. Dimmick, Judge.

i. Co-Counsel: -

C. James Frush, Esq.

Gordon, Thomas, Honeywell, Malanca, Peterson & Daheim
600 University St., Suite 2101

Seattle, WA 98101-4185

(206) 676-7503

Individual Counsel for Other Parties:

Counsel for Defendant Mohan:

John W. Lundin, Esq.
710 Cherry St.
Seattle, WA 98104
(206) 623-8346

Counsel for Defendant Townsend:

Katrina C, Pflaumer, Esq.

{Now United States Attorney}
3600 Seafirst Fifth Avenue Plaza
800 Fifth Avenue

Seattle, WA 98104

(206) 553-1261

Counsel for the United States:

Portia R. Moore, Esq.

{Former Assistant United States Attorney}
Morrison & Foerster LLP

425 Market St.

San Francisco, CA 94105-2482

(415) 268-7000
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Case No. 7

a. Case Title and Citation: Seattle Totems Hockey Club, Inc.; Vincent H.D.
Abbey,; and Eldred W. Barnes, Plaintiffs, v. The National Hockey League;
Northwest Sports Enterprises, Ltd.; Vancouver Hockey Club, Ltd.; Frank A.
Griffiths; William J. Hughes, et al., Defendants. Northwest Sports
Enterprises, Ltd., Counterclaim Plaintiffs, vs. Vincent H.D. Abbey and Eldred
W. Barnes, Counterclaim Defendants, No. C75-804V (W.D. Wash.), aff’d,
783 F.2d 1347, 1986-1 Trade Cases 66,968 (9™ Cir. 1986).

b. Summary of the Case:  Private plaintiffs brought an antitrust action against
the NHL and its member teams alleging a Sherman Act conspiracy to exclude
plaintiffs from competing in professional hockey after the NHL denied an
expansion franchise sought by plaintiffs in Seattle. One of the member teams,
owners of the Vancouver Canucks hockey team, brought a counterclaim
against the plaintiffs to recover monies advanced to pay for operation of a
minor league farm team in Seattle. .

¢. Significance of the Case: The antitrust case focused upon whether a cause of
action is stated under the Sherman Act when a competitor is denied entry into
an alleged monopoly or anticompetitive enterprise. The breach of contract
action addressed defenses under Washington law to enforcement of an
otherwise valid claim for money owed when the lender was allegedly engaged
in anti-competitive activities that harmed the borrower by making
performance of the agreement impossible.

d. Client Represented: Northwest Sports Enterprises, Ltd.; Vancouver
Hockey Club, Ltd.; Frank A. Griffiths; and William J. Hughes.

e. Nature of Participation: I was the senior associate who participated in pre-
trial discovery and witness preparation of the counterclaim breach of contract
action and as co-counsel at trial with my senior partner, Fredric C. Tausend. I
also researched and wrote the briefs on appeal for the counterclaim portion of
the case. Mr. Tausend edited the briefs and argued the appeal.

f. Disposition of the Case: On October 19, 1983, the district court entered a
directed verdict in favor of the counterclaim plaintiffs after severing the
breach of contract action from the main antitrust case. The court thereafter
tried the antitrust issues and entered judgment in favor of all defendants,
dismissing the case. The judgments entered December 19, 1983, and January
12, 1984, were affirmed on appeal as to liability rulings although the case was
remanded for an additur increasing the amount of the judgment on the
counterclaim.
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g. Trial Period: October 11 - 19, 1983 (on the counterclaim);
November 7 - December 19, 1983 (on the antitrust claims).

h. Trial Court and Judge:  United States District Court for the Western District
of Washington; Hon. Donald S. Voorhees (now deceased), Judge.

i. Co-Counsel:

Frederic C. Tausend, Esq.
{Former Partner}

Preston Gates & Ellis LLP
701 Fifth Avenue, Suite 5000
Seattle, WA 98104-7078
(206) 467-2698

Individual Counsel for Other Parties:

Counsel for Plaintiffs and Counterclaim Defendants Seattle Totems Hockey
Club, Inc.; Vincent H.D. Abbey: and Eldred W. Barnes:

Thomas J. (“Jerry”) Greenan, Esq.

Gordon, Thomas, Honeywell, Malanca, Peterson & Daheim
600 University St., Suite 2101

Seattle, WA 98101-4185

(206) 447-9505

Richard F. Krutch, Esq.
Krutch Lindell

1201 Third Ave., Suite 3100
Seattle, WA 98101-3079
(206) 682-1505

Counsel for The National Hockey League:

Herbert Dym, Esq.

Bingham B. Leverich, Esq. -
Covington & Burling

1201 Pennsylvania Ave., N.W.
P.0. Box 7566

Washington, D.C. 20044

(202) 662-6000

Senate Form/Richard C. Tallman - 25



225

Co-Counsel for The National Hockey I eague:

Richard S. White, Esq.
Helsell Feterman, LLP

1325 Fourth Ave., Suite 1500
Seattle, WA 98101

(206) 292-1144

Case No. 8
a. Case Title and Citation: Seattle Mariners, Plaintiff, v. King County and

Seattle Seahawks, Defendants, No. 84-2-00154-5 (Kittitas Co. Superior
Court).

b. Summary of the Case:  Professional baseball owners sued the county that
operates the professional sports facility in Seattle in a dispute with the
professional football team over who had priority to scheduling rights in the
Kingdome if the baseball team played well enough to earn a spot in the
playoffs.

c. Significance of the Case: The case garnered significant public attention
because it pitted baseball fans against football fans with public officials
caught in the middle.

d. Client Represented: Seattle Marinersbbaseball team.

e. Nature of Participation: I was the senior associate who participated in pre-
trial discovery depositions with my senior partner, Fredric C. Tausend. I also
researched and wrote the briefs in support of the team’s motion for summary
judgment. Mr. Tausend edited the briefs and argued the motion.

f. Disposition of the Case: The Superior Court entered summary judgment in
favor of Defendants holding that professional baseball did not have priority in
scheduling ball games in the Kingdome during the playoffs when dates might
conflict with professional football dates previously scheduled there. The case
was settled after summary judgment was entered.

g. Trial Period: Not applicable.

h. Trial Court and Judge:  Kittitas County Superior Court; Hon. W.R. Cole
(now deceased), Judge.
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i. Co-Counsel:

Frederic C. Tausend, Esq.
{Former Partner}

Preston Gates & Ellis LLP
701 Fifth Avenue, Suite 5000
Seattle, WA 98104-7078
(206) 467-2698

Individual Counsel for Qther Parties:

Counse] for King County:

Stephen A. Sewell, Esq.

{Former Deputy Prosecuting Attorney}
Marine Division Director

Port of Seattle

P.O. Box 1209

Seattle, WA 98111-1209

(206) 728-3000

Counse! for Seattle Seahawks:

Stephen A. Smith, Esq.
Preston, Gates & Ellis LLP
701 Fifth Avenue, Suite 5000
Seattle, WA 98104-7078
(206) 623-7580

Case No. 9

a. Case Title and Citation: United States v. William Thomas Ray; David Wayne
Scoggin,; Andrio Lee Crow; Ronald H. Smith; Jonathon Palmer, Terry
William Morrison; Brett Lawrence Fosnaugh; Richard Walter Law, Jr.; Ricky
Wayne Maxwell; and Grady Lee Robison, No. CR82-1BJR (W.D. Wash.),
affd, 731 F.2d 1361, 15 Fed. R. Evid. Serv. 1106 (9" Cir. 1984).

b. Summary of the Case:  Defendant Ray was charged with engaging in a
centinuing criminal enterprise (CCE) responsible for bringing large amounts
of ¢ocaine into the Pacific Northwest and being a dangerous special offender.
His co-defendants were charged with conspiracy and distribution of cocaine.

c. Significance of the Case: Mr. Ray was responsible for obtaining and
distributing throughout the Pacific Northwest more than 100 kilograms of
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cocaine over a three-year period. This was the first prosecution in this district
under the CCE statute, 21 U.S.C. § 848(a)(1). The case included significant
motions practice and an interlocutory appeal after the district court entered a
pre-trial restraining order freezing all of defendant Ray’s assets that prevented
him from engaging counsel of his choice.

d. Client Represented: United States of America.
e. Nature of Participation: I was lead counsel during the grand jury

investigation, at trial, and on appeal. My co-counsel at trial was Assistant
United States Attorney Sally R. Gustafson.

f. Disposition of the Case: Ray was convicted following a jury trial and
sentenced to seventeen years in prison without parole. The jury also entered a
special verdict of criminal forfeiture of five pieces of his Florida real estate
purchased with the proceeds of defendant’s drug sales. The Ninth Circuit
affirmed the entry of the restraining order and rejected his Sixth Amendment
argument. His conviction was affirmed on appeal. Other defendants pled
guilty or were convicted after trial to a jury. The conviction of one defendant,
Scoggin, was reversed on appeal.

g. Trial Period: May 18 — June 3, 1982.

h. Trial Court and Judge:  United States District Court for the Western District
of Washington; Hon. Barbara Jacobs Rothstein, Judge.

i.  Co-Counsel:

Sally R. Gustafson, Esq.

{Former Assistant United States Attorney}
Senior Assistant Attorney General
Washington Attorney General’s Office
900 Fourth Avenue, Suite 2000

Seattle, WA 98164-1012

(206) 464-6733

Individual Counsel for Other Parties:

Counsel for Defendant Ray at Trial: v Counsel for Defendant Ray on Appeal:
Robert J. Wayne, Esq. David B. Bukey, Esq.

1301 Fifth Ave., Suite 3401 Bukey & Bentley

Seattle, WA 98101-2605 1111 Third Ave., Suite 2220

(206) 343-5100 Seattle, WA 98101-3202

(206) 343-9391
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Counsel for Defendant Scoggin:

David Shorett, Esq.

Shorett, Hardman, Lovekin & Young

119 First Ave. So., Suite 200
Seattle, WA 98104
(206) 447-1560

Counsel for Defendant Smith:

Allen Bentley, Esq.

1111 Third Avenue

Suite 2220

Seattle, WA 98101-3207
(206) 343-9391

Counsel for Defendant Morrison:

Jim Vonasch, Esq.

526 First Ave. S.

Suite 321

Seattle, WA 98104-2879
(206) 682-1016

Counsel for Defendant Law:

Murray B. Guterson, Esq.
600 University Street
Suite 2700 :

Seattle, WA 98101-1129
(206) 467-1816

Counsel for Defendant Robison:

Alan Alhadeff, Esq.

1200 Westlake Avenue N.
Suite 1006

Seattle, WA 98109-3543
(206) 281-9950
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Counsel for Defendant Crow:

Ken Kanev, Esq.

1001 Fourth Avenue
Suite 2120

Seattle, WA 98154-1101
(206) 583-2278

Counsel for Defendant Palmer:

Lynn Sarko, Esq.

1201 Third Avenue

Suite 3200
Seattle, WA 98101-3000
(206) 623-1900

Counsel for Defendant Fosnaugh:

Howard Ratner, Esq.

83 S. King St.

Suite 613

Seattle, WA 98104-2875
(206) 625-0737

Counsel for Defendant Maxwell:

Katrina C. Pflaumer, Esq.

{Now United States Attorney}
3600 Seafirst Fifth Avenue Plaza
800 Fifth Avenue

Seattle, WA 98104-3122

(206) 553-7970
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Case No. 10

a. Case Title and Citation: United States v. William Dennis Dunne & Lawrence
Charles Bailey, a/k/a Larry Jones, a/k/a Jeffrey Pierce, a/k/a Larry Wayne
Gerhardt Giddings, No. CR80-145V (W.D. Wash.), aff’d mem., Nos. 80-1656
and 80-1661 (9th Cir., March 8, 1982).

b. Summary of the Case:  Defendants were charged with multiple counts of
armed bank robberies, explosives and firearms violations, and with conspiracy
to rescue a federal prisoner who was temporarily freed from custody with
eight other felons while awaiting sentencing for the murder of a Customs
officer at the Canadian border. )

¢. Significance of the Case: The jailbreak orchestrated by the defendants led to a
bloody shootout with police in October 1979. One escapee was killed, two
were wounded, and a Seattle police officer was shot during multiple gunfights
through the downtown area of Seattle. The bank robberies and explosives
violations were committed to fund the scheme to free their companion from
custody.

d. Client Represented: United States of America.

e. Nature of Participation: I was co-counsel during the grand jury investigation
and co-chaired the jury trial with AU.S.A. J. Ronald Sim. After Mr. Sim left
the U.S. Attorney’s Office, I briefed and argued the case on appeal.

f. Disposition of the Case: Defendants were convicted on September 9, 1980,
and sentenced to consecutive prison sentences of 75 years. The convictions
were affirmed on appeal.

g. Trial Period: August 18 — September 5, 1980.

h. Trial Court and Judge:  United States District Court for the Western District
of Washington; Hon. Donald S. Voorhees (now deceased), Judge.

i. Co-Counsel:

J. Ronald Sim, Esq.

{Former Assistant United States Attorney}
Stoel Rives, LLP

600 University St., Suite 3600

Seattle, WA 98101-3197

(206) 386-7592
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Individual Counsel for Other Parties:

Counsel for Defendant Dunne:

Peter K. Mair, Esq.
Mair, Camiel & Kovach
710 Cherry St.

Seattle, WA 98104
(206) 624-1551

’Counsel for Defendant Giddings:

John Henry Browne, Esq.
Browne & Ressler

821 Second Ave., Suite 2200
Seattle, WA 98104-1540
(206) 624-7364

19. Legal Activities: Describe the most significant legal activities you have
pursued, including significant litigation which did not progress to trial or
legal matters that did not involve litigation. Describe the nature of your
participation in this question. Please omit any information protected by
the attorney-client privilege (unless the privilege has been waived.)

Some of my more significant legal activities never proceeded to litigation. A
number of my cases involved lengthy civil discovery or internal investigations
following audits or criminal investigations of clients that resulted in global
settlements resolving criminal, civil, and administrative issues negotiated prior
to any indictments or trials. Examples include:

United States v. Sundstrand Data Control, Inc., No. CR88-303M (W.D.
Wash., October 19, 1988). Along with lawyers from all over the country who
had other clients in the case, my former partner, Ron Sim, and I represented
an aerospace firm in a lengthy federal grand jury investigation by the Defense
Procurement Fraud Unit of the Department of Justice. The investigation
culminated in a settlement prior to the return of any indictments that was one
of the largest defense procurement cases in United States history at that time.

Orear/Schwandt v. Grow Group, et al., 59 Wash.App. 249, 796 P.2d 759
(1990). I defended a paint manufacturer in a toxic tort action brought by
marine shipyard painters claiming sensitization to epoxies and permanent
neurological damage resulting from prolonged exposure to marine paints and
solvents. The case was important to all Puget Sound shipyard workers who
may have been exposed to the same marine paints. A mediated settlement
was obtained.
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United States v. Sheryl & Pierre Pinsonnault (W.D. Wash. 1991). My client,
Guiness Peat Aviation, ple, acquired an aerospace parts distributor in Seattle
from its former owners, Mr. & Mrs. Pinsonnault. After the acquisition closed,
1 was engaged to oversee a comprehensive internal investigation when a
former employee reported to GPA that the Pinsonnaults had been selling
Hercules C-130/L-100 aircraft parts to a Belgian repair station for installation
aboard a Libyan troop transport in violation of federal law and regulations.
The results of my investigation were disclosed to the Department of
Commerce and the United States Customs Service and led to federal criminal
charges against the Pinsonnaults. They were convicted on pleas of guilty and
sentenced to federal prison terms. My client then brought a collateral civil-
RICO action to recoup the purchase price from the sellers. The case was
settled before trail and GPA recovered a substantial portion of what it had
paid to buy the company.

University of Washington Medical Center Criminal Environmental
Investigation (W.D. Wash. 1998). T have been appointed as a Special
Assistant Attorney General to represent the University of Washington in
response to an EPA and federal grand jury investigation that has been reported
in the Seattle news media. I also conducted an internal investigation of the
medical center’s waste disposal practices at the direction of the Board of
Regents of the University of Washington.

In addition, [ have been heavily involved in bar activities. I have served as
president of the local federal bar association and as chair of the lawyer
delegates to the Ninth Circuit Judicial Conference. I have also been active on
committees for local, state and federal bar associations in selection of judges
in Washington, bench-bar relations, legislation, continuing legal education,
and, through law explorer posts, helping women and minority high school
students interested in learning more about legal careers. Finally, I have
devoted substantial time to pro bono legal activities to help those in need of
legal assistance who could not afford the services of a lawyer.
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L. Financial Data and Conflict of Interest (Public)

1. List sources, amounts and dates of all anticipated receipts from deferred
income arrangements, stock, options, uncompleted contracts and other
future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former
employers, clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial or business
interest.

To be negotiated with my partner upon nomination by the President. I would
assume we will work out an arrangement whereby she will make a lump sum
payment to me prior to my assuming judicial office for my share of accounts
receivable and work in progress. Alternatively, we might sell the accounts
receivable to a bank so I can obtain a lump sum payment of a portion of the
receivable. I hope not to be receiving any monies in the future from prior
business activities after assuming office. We would presumably divide fixed
assets (computers, office furniture, etc.) with each taking half of the existing
business assets.

2. Explain how you will resolve any potential conflict of interest, including
the procedure you will follow in these areas of concern. Identify the
categories of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial service in the
position to which you have been nominated.

If nominated and confirmed as a United States Circuit Judge, I will recuse
myself from hearing cases involving an entity in which I have had a financial
interest in accordance with the guidelines for judges set forth in the Code of
Judicial Conduct. Iunderstand from conversations with current circuit
Jjudges that it is quite common for judges to recuse themselves from
individual cases by simply trading cases with another judge for whom there
is no conflict or the appearance of any impropriety or perceived conflict in
handling the particular case.

Upon assuming judicial office, my current law firm partnership will be
dissolved and I will try to terminate all remaining financial interest in the
current partnership prior to taking office. For an appropriate period of time, I
will recuse myself from hearing any cases involving major clients of my
former law firms.

1 resigned from Bogle & Gates on February 12, 1999, and the firm ceased the
active practice of law effective March 31, 1999. I recently signed a
settlement agreement that releases me from any liability to my former
partners for unfunded pension plan liability to retired members and related
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beneficiaries. The settlement terminates any remaining liabilities as between
the former partners of the firm. In return, I have relinquished any claim for
return of my capital interests. Bogle & Gates has purchased adequate
malpractice “tail coverage” from the American Lawyers Assurance Society
(“ALAS”) to protect former members from any future claim or lawsuit that
might be filed against the firm for past conduct of its partners/members.
Tallman & Severin LLP has purchased similar insurance from Westport
Insurance Corporation.

I would recuse myself from hearing any cases involving these organizations
in conformance with the guidelines of the Code of Judicial Conduct and
after consultation with my fellow judges. In general, I am familiar with and
will comply with the requirements of 28 U.S.C. § 455 regulating when
United States Judges should disqualify themselves from hearing particular
cases.

3. Do you have any plans, commitments, or agreements to pursue outside
employment, with or without compensation, during your service with the
Court? If so, explain.

No.

4. List sources and amounts of all income received during the calendar
year preceding your nomination and for the current calendar year,
including all salaries, fees, dividends, interest, gifts, rents, royalties,
patents, honoraria, and other items exceeding $500 or more. (If you
prefer to do so, copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

See attached Financial Disclosure Report (Form A.O. 10(w)).

5. Please complete the attached financial net worth statement in detail.
See Statement attached as Exhibit 7.

6. H‘ave you ever held a position or played a role in a political campaign?
If so, please identify the particulars of the campaign, including the

candidate, dates of the campaign, your title and responsibilities.

Yes. T have served as a Table Captain for individual fundraising events for
the following campaigns:

Norm Maleng (R) for King County Prosecuting Attorney (1994 & 1998)

Norm Maleng (R) for Governor (1995 & 1996)
Anthony Lowe (R) for Insurance Commissioner (1996)
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I have engaged in telephone solicitations to raise money on occasion for
political or judicial candidates:

John Miller (R) for Congress (approx. 1986)

Bill Fligeltaub (non-partisan) for King County Superior Court Judge (1995 &
1996)
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Report Required by the Ethics
FINANCIAL DISCLOSURE REPORT Reform Actof 1989, Pub L Vo,
Nomination Report 101-194, November 30, 1989
(5 US.C. App. 4, Sec. 10]-112)

L. Person Reporting  (Last name, first, middle initial) 2. Court or Organization

3. Date of Report
Tallman, Richard C. Minth Circuit Court of Appeals 10/20/1993
4. Title (driicle 1l judges indicate active or 5. Report Type (check type} 6. Reporting Period
senior status; magistrate judges indicate 01/01/1998
Sfull- or part-time) L inati Date 1072071999
U.S. Circuit Judge Nominee mitial Annual Final 10/20/1999
7. Chambers or Office Address

8. On the basis of the information contained in this Report and any
modifications pertaining thereto, it is in my opinion, it compliance
with applicable laws and regulations.

Tallmen & Severin LLP
1011 Western Ave., Suite 803

Seattle, WA 98104-1040 Officer

Date

IMPORTANT NOTES: The insiructions accompanying this form must be followed. Complete all parts,
checking the NONE box for each section where you have no reportable information. Sign on the last page.

L. POSITIONS (Reporting individual only; see pp. 9-13 of Instructions)

— POSITION NAME OF ORGANIZATION/ENTITY
NONE (No reportable positions.)
1 Ppartner Tallman & Severin LLP
2 Menber Bogle & Gates, P.L.L.C.

3 Executive Board Member

Chief Seattle Council, Boy Scouts of America

II. AGREEMENTS (Reporting individual only; see pp.14-16 of Insiructions.)

DATE PARTIES AND TERMS
| NONE (No reportable agreements.)
1 1999 Tallmazn & Severin LLP 401(k) Plan with former law firm, control over only my portion
2 1999

Tallman & Severin LLP, payout of interest in former law firm and compensation for
legal services rendered before. becoming a judge

I NON-INVESTMENT INCOME (Reporting individual and spouse; see pp. 17-24 of Instructions.)

DATE SOURCE AND TYPE GROSS INCOME
l:l NONE  (No reportable non-investment income.) (yours, not spouse’s)
11997 Bogle & Gates, P.L.L.C., Partnership Income $  206,572.00
2 1998 Bogle & Gates, P.L.L.C., partnership income $ 207,755.00
3 1999 Tallman ¢ Severin LLP, partnership income $  54,000.00
4 1897 Seattle Police Department (S)
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Name of Person Reporting Date of Report

FINANCIAL DISCLOSURE REPORT | Tallman, Richard C. 10/20/1999

+

IV. REIMBURSEMENTS -- transportation, lodging, food, enter
(Includes those to spouse and dependent children; use the parentheticals "(S)" and "(DC)" to indicate reportable reimbursements received by spouse
and dependent children, respectively. See pp. 25-28 of Instructions.) .

SOU: DESCRIPTION
NONE (No such reportable reimbursements.)

1 Exempt

ur

V. GIFTS
(Includes those 1o spouse and dependent children; use the parentheticals "(S)" and "(DC)" to indicate gis received by spouse and dependent children,
See pp. 29-37 of Instructions,)
SOURCE DESCRIPTION VALUE
NONE  (No such reportable gifts.)

1 Exempt

VI. LIABILITIES

(Includes those of spouse.and dependent children; indicate where applicable, person respansible for liability by using the parenthetical *(S)" for separate
liability of the spouse, "())" for joint liability of reporting individual and spouse, and "(DC)"  for liability of a dependent child. See pp. 33-35 of Instructions,)

CREDITOR DESCRIPTION VALUE CODE*
l:l NONE (No reportable Labilities.)

1 Hone

* VAL CODES:J=$15,000 or less K=515,001-$50,000 L=850,001 to $100,000 M=$100,001-$250,000 N=$250,001-8500,000
0=5500,001-81,000,000 P1=$1,000,001-85,000,000 P2=§5,000,001-$25,000,000 P3=525,000,001-$50,000,000 P4=§50,000,001 or more
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Name of Person Reporting Date of Report

10/20/1999

{Incledes thase of spowse and

VIL. Page 1 INVESTMENTS and TRUSTS-- income, value, transactions dependent children. See pp. 36-54 of Instructions.)

A B. [} D.
Description of Assets Income during Gross value | Transactions during reporting period
reporting period atend of
Indicate where applicable, owner of reporting
the asset by using the parenthetical period
"()" for joint ownership of reporting ) @ o o o If not exempt from disclosure
individual and spouse, "(S)" for sep- Amount | Type Value| Value | Type _
erate ownership by spouse, "(DC)" Code |(eg., Code |Method | (e.g. buy, @ (®» @ |
Jor ownership by dependent child. (AH) |dividend,  (-P) |Code | sell, partial Date: | Value!Gain : Identity of
rent or (Q-W) | sate, Month- | Code {Code | buyer/seler
Place "(0)" affer cach asset interest) merger, Day  |(-P) |(AB)| (f private
exempt from prior disclosure. redemption) transaction)
NONE (No reportable income,assets, or
transactions.)
1 Tallmen & Severin LLP 401(k) None o | T lExempt -
flan A.I.M. Mutual Funds (J)
2 Procyte Corp. common stock (J) Hone J T Exempt
3 city of Sea. Def. Comp. Plan one M 7 |Exempt
Fidelity Invest. Mut. Funds (J}
4 Washington State Law Enf. Off. Wone M u Exempt
Retirement Plan (J)
5 Union Bank of California, Sea., | A  |Interest g | T |Exempt
checking & savings accts (J)
6 Seattle City Credit Union A Interest J T Exempt
savings account (J)
7 Washington Mutual Bank, Sea., Y Interest I T Exempt.
checking & savings accts (J)
8 Bogle & Gates, P.L.L.C., Seattle| B Interest J T Exempt \
1998 ()
9 Bogle & Gates, P.L.L.C., Seattlel A Dividend J T Exempt
1998 (J)
10 IRA Distribution 1998 (J) D [Distribut| J | T |Exempt
ion
11 Bogle & Gates, P.L.1.C., Seattle] A  |Dividend | J | T |Exempt
1999 (J)
12
13
14
15
16
17
 Inc/Gain Codes: B=51,001-52,500 €=$2,501-35,000 D=$5,001-$15,000 E=$15,001-$50,000
(Col. B1,D4) G=5100,001-$1,000000  H1=81,000,001-85,000,000  H2=55,000,001 or more
2Vai Codes:  J=515,000 o less K=$15,001-550,000 L£=$50,001-5100,000 M=5100,001-5250,000 N=$250,001-5500,000
(Col.C1,D3)  0=$500,001-81,000,000  P1=$1,000,001-85,000,000 P2=$5,000,001-525,000,000 P3=$25,000,001-550,000,000 P4=550,000,001 or more
3 Val Mth Codes: Q=Appraisal R=Cost (real estate only) S=Assess  T=Cash/Market
| (col.cy U=Book Value V=Other W=Estimated
-
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Name of Person Reporting
Tallman, Richard C.

Date of Report
10/20/199%

VIII. ADDITIONAL INFORMATION OR EXPLANATIONS,

(Indicate part of report.)
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Name of Person Reporting

FINANCIAL DISCLOSURE REPORT| Tallman, Richard C.

Date of Report
10/20/1999

SECTION HEADING, (Indicate part of report.)
Information continued from Parts I through VI, inclusive.
PART 1. POSITIONS (cont'd.)

Lire Position Name of Organization/Entity

4 Trustee Tallman & Severin LLP 401(k) Plan

PART 3. NON-INVESTMENT INCOME (cont'd.}

Line Date Source and Type Gross Income
5 1998  Seattle Police Department (S) § 0.00
6 1999  Seattle Police Department (S) $ 0.00 .

Page 5
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Name of Person Reporting Date of Report
FINANCIAL DISCLOSURE REPORT | Tallman, Richard C. 10/20/19%9

IX. CERTIFICATION

In compliance with the provisions of 28 U.S.C. 455 and of Advisory Opinion No. 57 of the Advisory Committee on
Judicial Activities, and to the best of my knowledge at the time after reasonable inquiry, I did not perform amy
adjudicatory function in any litigation during the period covered by this report in which I, my spouse, or my
minor or dependent children had a financial interest, as defined in Canon 3C(3) (¢}, in the outcome of such
litigation.

I certify that all the information given above (including information pertaining to my spouse and minor or
dependent children, if any) is accurate, true, and complete to the best of my knowledge and belief, and that any
information not reported was withheld because it met applicable statutory provisions permitting non-disclosure.

I further certify that earned income from outside employment and honmoraria and the acceptance of gifts which
have been reported are in compliance with the provisions of § U.S.C. app. 4, section 501 et. seq., 5 U.5.C. 7353
and Judicial Conference regulations.

pate _18/2¢

Signature

Note: Any individual who knowingly and wilfully falsifies or fails to file this report
may be subject to civil and criminal sanctions (5 U.S.C. App. 4, Section 104).

FILING INSTRUCTIONS
Mail original and three additional copies to:

Committee on Financial Disclosure
Administrative Office of the United States Courts
One Columbus Circle, N,E.

Suite 2-301

Washington, D.C. 20544

Page 6
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NET WORTH
Richard C. and.Cynthia O. Tallman

Provide a complete, current financial net worth statement which itemizes detat
. ' b iﬂ
all assats ('mciuding bank accoimts, real estate, securitics, trusts, investments, and other financyyy
holdings) all Habilides Gneluding debts, mortgages, loans, and other financiat o

yourself, your spouse, and other immedists membess of your housshold, Plgecans) of
ASSETS ’ LIABILITIES o
Casti oa haod and fn banks b2’ 010 Notes paysble ta banks~cecared 0 I
U:g;mw:mdz—m 0 Notes payable @ bansaseczred ol 1
Listed gocurifies—sdd schedule k99, 598 Notes peyihle to reliives 0 |
Valisted socaritiesmedd schiedale of. Notes pepable to oess - 0 I
Aceocns and notes reseivable: ] 0 Accotnts ad bls doe 0 T
Due from relatives and fiends IR L 0
D from ettiers - T — 3,50 i
Doubttul Rex! esute montgages prysblemsdd
sheddle - 438,600
Real estaiz cwned-a24 schedale Chane] morgages and other lishs pays
70,00 sble 0
Redl estate martgiges recsivable 0 Qtiwr debts=—itamize: 0
Autor e0d ather perzandd propenty 80,50 '
Cash valoe-Tife {nsrance 10,734
Cynthia'$ state retirement |112,5(3 ) - .
Richard's office equipment 11,2d2 .
Richard's law firm cap._'acct1 - n .V Total Batiliges 442,103
s ' ’ et Wort: ylo7a 30
Total Assets . | cqe Ao Tou] Habilites 1nd pet worth 1e1e koo
CONTINGENT LIABILITIES GENERAL INFORMATION
Ax endocser, comiker or guanintor Are any ssse pledged? (AGD schade
none . uk_) No
On lexses or contracts none Are you defendant in any suits or legat
sctone? o see schedule
Lega Claims none Hiave you eves akes bankrupey? No
-Provision for Federal Income Tax . ,500 -
Other specisl debt none
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SCHEDULE TO FINANCIAL STATEMENT
RICHARD C. & CYNTHIA O. TALLMAN

A. Listed Securities

1. Tallman & Severin LLP 401(k) Plan consisting of various mutual funds

invested with A.LM. Funds (value as of Sept. 30, 1999) .- $486,465
2. Procyte Corp., 360 shares @ .75 (6/25/99 price) 225
3. City of Seattle Deferred Compensation Plan invested with Fidelity

Investments (value as of June 30, 1999) 212,903

B. Real Estate Owned

1. Residence real property located at
2606 Perkins Lane West
Seattle, Washington .
Tax Assessed Value (determined by IRsad of Equalizatio
Hearing as of July 21, 1999) 570,000

C. Other Assets

1. State of Washington Law Enforcement Officers Retirement Plan
(value as of December 31, 1998) 112,503

D. Real Estate Mortgages Payable

1. Washington Mutual Bank (first mortgage) 404,681
2. Union Bank of California (second mortgage) 33,919
E. Statement re Defendant in a Lawsuit

I have been named as a nominal defendant in one lawsuit against my former
law partnership, Bogle & Gates, along with all of my other partners in an action accusing
one of them of legal malpractice in connection with his handling of a federal tax matter in
which I had no involvement. Anderson v. John Holinrake, Bogle & Gates, et al., No. 99-
2-05698-1 (King County Superior Court), Seattle, Washington. The matter is fully
covered by my former law firm’s malpractice insurance policy issued by the American
Lawyers’ Assurance Society.

Schedule to Financial Statement
Richard C. & Cynthia O. Tallman - 1
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III. General (Public)

1.  An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every
lawyer, regardless of professional prominence or professional workload,
to find some time to participate in serving the disadvantaged.”

Describe what you have done to fulfill these responsibilities, listing
specific instances and the amount of time devoted to each.

Throughout my career in private practice, I have devoted a significant
amount of pro bono legal assistance to persons of limited means. This work
has included:

Representing the widow and young son of a slain Seattle police officer in a
death benefit claim under the federal Public Safety Officers’ Benefits Act
that is still in litigation in the federal courts.

Assisting a couple in the adoption of two Native American children with
special medical problems;

Counseling an Indian Health Service physician who was the subject of a
Montana Medicaid fraud investigation;

Serving pro se litigants unable to afford their own counsel through local bar
association/court committees by editing handbooks designed to aid
unrepresented persons in understanding complicated procedural rules to
permit them to represent themselves in court proceedings;

As Federal Bar Association President for the Western District of
Washington, I advocated financial support to establish a fund administered
by the Federal Public Defender for paying expenses of indigent clients that
are not covered by Criminal Justice Act public defense funds. Ialso
convinced the Federal Bar Association board of trustees to establish a small
fund for paying litigation costs incurred by lawyers who volunteer to serve
on the court-supervised federal pro bono civil rights panel to ensure that
these cases would be fully heard on their merits. The lawyers are not
compensated unless the court awards statutory attorney’s fees in meritorious
cases. There was no other source of funds to pay out-of-pocket costs
incurred in the representation of indigent civil clients;

Aiding crime victims through volunteer legal representation of the Seattle-
King County Crimestoppers;

Representing on occasion victims of crimes at sentencing proceedings to

make sure that the interests of the victims and their families were fully
- protected;

Senate Form/Richard C. Tallman - 36



244

Serving pro bono as a Special Assistant City Attorney for Seattle in bringing
civil drug abatement actions to rid low income housing projects of drug
dealers;

Organizing two separate Law Explorer Posts for Seattle high school students
interested in legal careers (one several years ago through the Seattle-King
County Bar Association and one in the fall of 1997 jointly sponsored by
Bogle & Gates, the King County Prosecuting Attorney’s Office, and the
King County Public Defender’s Office). Membership in both groups has
been predominantly minority high school students and women;

In 1996-97, organizing a group of 24 Bogle & Gates attorpeys to participate
in the Seattle Police Department’s “Options, Choices, Consequences”
Program in which attorneys and physicians speak in local middle school
classrooms to deter students from participating in high risk activities likely
to lead to crimes of violence;

Organizing a modest family trust to annually benefit Hispanic students at
Edmonds Community College in the name of my wife’s family (her maiden
name is “Ostolaza”);

Assisting pro bono the Mt. Rainier & Olympic Fund (a conservation group
working to improve national park lands) on an embezzlement investigation;

Assisting pro bono Food Lifeline in negotiating the receipt of $600,000
worth of foodstuffs from a food distribution business ordered to make
restitution to a community food bank as part of a federal misdemeanor
conviction; and

Finally, on several occasions lecturing in inner city high schools on business
law and criminal law issues.

2.  The American Bar Association’s Commentary to its Code of Judicial
Conduct states that it is inappropriate for a judge to hold membership
in any organization that invidiously discriminates on the basis of race,
sex, or religion. Do you currently belong, or have you belonged, to any
organization which discriminates — through either formal membership
requirements or the practical implementation of membership policies?
If so, list, with dates of membership. What you have done to try to
change these policies?

I have not belonged to any such organization.

3.  Isthere a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts? If so, did it

Senate Form/Richard C. Tallman - 37
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recommend your nomination? Please describe your experience in the
entire judicial selection process, from beginning to end (including the
circumstances which led to your nomination and interviews in which

you have participated.)

Yes. In October 1998, I was one of three finalists selected by a bipartisan
Merit Selection Committee appointed by Senators Slade Gorton (R-Wash.)
and Patty Murray (D-Wash.) for recommendation to the President for
appointment as a United States District Judge for the Western District of
Washington. The Senators ultimately recommended, and the President
nominated, King County Superior Court Judge Marsha Pechman.

The President had previously nominated Washington Supreme Court Justice
Barbara Durham for the position of United States Circuit Judge on the Ninth
Circuit Court of Appeals. Prior to Senate confirmation, Justice Durham
withdrew her name from further consideration. Senators Gorton and Murray
then recommended three finalists for this position. I was selected from the
prior list of qualified candidates and included as one of the three finalists
recommended to the President for nomination as a United States Circuit
Judge.

Senators Gorton and Murray personally interviewed me for the district court
position on December 29, 1998, in Seattle. They jointly recommended me
to the President for the circuit court position in July 1999. On August 10,
1999, I was interviewed by representatives of the United States Department
of Justice and the Office of Counsel to the President in Washington, D.C.,
for the circuit court position. I also provided information and was
subsequently interviewed by representatives of the Federal Bureau of
Investigation and the American Bar Association Standing Committee on the
Federal Judiciary for the required background investigations.

The President nominated me for the position of United States Circuit Judge
for the Ninth Circuit in October 1999.

Senate Form/Richard C. Tallman - 38
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4.  Has anyone involved in the process of selecting you as a judicial
nominee discussed with you any specific case, legal issue or question in
a manner that could reasonably be interpreted as asking you how you
would rule on such case, issue, or question? If so, please explain fully.

No.

5. Please discuss your views on the following criticism involving “judicial
activism.”” :

The role of the Federal judiciary within the Federal government, and
with the society generally, has become the subject of increasing
controversy in recent years. It has become the target of both popular
and academic criticism that alleges that the judicial branch has usurped
many of the prerogatives of other branches and levels of government.

Some of the characteristics of this “judicial activism” have been said to
include:

a. A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a
vehicle for the imposition of far-reaching orders extending to
broad classes of individuals;

c. A tendency by the judiciary to impose broad, affirmative duties
upon governments and society;

d. A tendency by the judiciary toward loosening jurisdictional
requirements such as standing and ripeness; and

e. A tendency by the judiciary to impose itself upon other institutions
in the manner of an administrator with continuing oversight
responsibilities.

The framers of the Constitution were careful to establish three co-equal

and independent branches of government. In establishing a system of

checks and balances as a means to best govern the nation, the Constitution

recognizes the need for a separation of powers between each branch. The

careful and disciplined exercise of that power is essential to the framework
~ of good government intended by the founders of the Republic.

Courts are not legislatures. Only if a matter before the court is an actual
case or controversy brought by parties with proper standing to assert an

Senate Form/Richard C. Taliman - 39
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issue that is ripe for adjudication, are judges authorized to decide the
matter. Any judicial decision is necessarily constrained by the dictates of
the Constitution, applicable statutes, and procedural rules. Courts must
respect the fact that, if a case presents a problem for which a state or
federal governmental solution is appropriate, the matter is properly left for
legislative or executive consideration.

The judicial power granted by Article Il is intended to redress only
injuries sustained by the parties to the action or to protect those parties
from harm. Federal courts are courts of limited jurisdiction as prescribed
by the Constitution and the statutes defining the appropriate role of the
“inferior courts.” Doctrines of standing and ripeness exist to ensure that
federal courts do not improperly intrude 6n the province of the executive
and legislative branches or issue unnecessary advisory opinions.

The requirements of a good appellate judge, to which I expect to adhere if
confirmed, include: an abiding sense of judicial integrity; close adherence
to the Constitution, laws, and rules of procedure; recognition of the right
of all litigants to equal treatment before the law; appropriate deference to
legislative enactments and discretionary actions of the executive branch;
and adherence to precedent.

Senate Form/Richard C. Tallman - 40
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EXHIBITS TO SENATE JUDICIARY COMMITTEE FORM
Richard C. Tallman

Ninth Circuit Nominee

Section I. Biographical Information (Public)

Exhibit 1: Tallman, R., “Legal Update 1998,” Training Materials for
National Park Rangers (Bogle & Gates, P.L.L.C. 1998).

Exhibit 2: Davis, C., Armstrong, S., Hershey, K., Tallman, R., and
Hammerly, M., “Courthouse Security Task Force Report” (Seattle-King
County Bar Association 1991).

Exhibit 3: “Secrets of the Grand Jury—A Former U.S. Attorney Tells
How to Receive a Summons and Still Get Sleep at Night,” Washington
Criminal Defense, pp. 4-7 (Washington Defender Association and the
Washington Association of Criminal Defense Lawyers, 1988).

Exhibit 4: “Representing Yourself in Superior Court: The ‘Pro Se’
Handbook,” (Seattle-King County Bar Association and the Legal Foundation
of Washington 1988). I do not recall which portions I edited. At least 14
attorneys and judges either contributed parts or edited parts of the booklet.

ExhibitS:  Book Review, 12 The Prosecutor 48 (National District
Attorneys Association, 1976); 4 J. Police Sci. & Admin. 367 (1976) (reviewing
R. Sulnick, Civil Litigation and the Police).

Exhibit 6: Copies of all speeches I could locate. I have no recollection of
any other speeches I have given on constitutional law or legal policy for

which a copy of the speech still exists.

Exhibit 7: Financial Net Worth Statement of Richard C. and Cynthia O.
Tallman.

Exhibits to Senate Form/Richard C. Tallman
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RICHARD CHARLES TALLMAN

Birth: Mar. 3, 1853 OCakland, CA
Legal Residence: Washington
Marital Status: Married Cynthia Ostolaza Tallman

0 children

Education: 1871-1875 University of Santa Clara
B.S.C degree, summa cum laude

1975-1978 Northwestern University School
of Law
J.D. degree

Bar: 1978 California
1379 Washington
Experience 1978-1978 The Hon. Morell E. Sharp

U.S. District Court for the
Western District of
Washington

Law Clerk

1978-~1980 U.S. Department of Justice,
Criminal Division, General
Litigation & Legal Advice
Section
Trial Attorney

1980-1583 Office of the United States
Attorney for the Western
District of Washington
Assistant United States Attorney

1583-198B9 Schweppe, Krug & Tausend, P.S.
Associate and Partner

1950-1989 Bogle & Gates, P.L.L.C.
Member and Head of White Collar
Criminal Defense Practice
Group

1999-Pres. Tallman & Severin LLP
Founding Partner

Office: Tallman & Severin LLP

1011 Western Avenue, Suilte BO03
Seattle, WA 98104-1040

To be United States Circuit Judge for the Ninth Circuit
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LIST OF FAMILY AND FRIENDS INTRODUCED AT JUDICIARY COMM. HEARING
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TESTIMONY OF JOHN ANTOON, II, OF FLORIDA, TO BE U.S.
DISTRICT JUDGE FOR THE MIDDLE DISTRICT OF FLORIDA

Judge ANTOON. Mr. Chairman, I want to thank you for having
this hearing today. I want to publicly thank Senators Graham and
Mack for the courtesy and support they have given me and my
family through this process. I especially want to thank Senator
Graham’s staff, who has helped us with a very tired 3Y2-year-old
who left Florida very early this morning. I also want to publicly
thank my family for the support they have shown me and thank
those who are here for making the trip. Thank you, sir.

[The biographical information and questionnaire of Judge Antoon
follows:]
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1. BIOGRAPHICAL INFORMATION (PUBLIC)

FULL NAME (INCLUDE ANY FORMER NAMES USED).

John Antoon Il No. 497-48-6811

ADDRESS: LIST CURRENT PLACE OF RESIDENCE AND OFFICE
ADDRESS(ES).

Home: 317 Riverside Drive, Ormond Beach, Florida 32176

Office: 300 South Beach Street, Daytona Beach, Florida 32114

DATE AND PLACE OF BIRTH.

May 16, 1946; Bakersfield, CA.

MARITAL STATUS: (inciude maiden name of wife, or husband’s name). List
spouse’s occupation, employer’s name and business address(es).

Married to Nancy Cecelia Antoon; maiden name Nancy Cecelia Wise. She is not
employed outside the home.

EDUCATION: Listeach college and law school you have attended, including
dates of attendance, degrees received, and dates degrees were granted.
Florida Southern College, Lakeland, Florida: 1964-1968; Bachelor of Arts (1968).
Brevard Community College: 1965; one semester course.

Emory University, College of Law, Atlanta, Georgia: 1968-1969 (transferred).

Florida State University, College of Law, Tallahassee, Florida: 1969 to 1971; Juris
Doctor (1971).

Florida Institute of Technology, Melbourne, Florida: 1972 to 1993; Masters of
Science (1993).

University of Virginia, College of Law, Charlottesviile, Virginia: 1999 to present;
Masters Program for Judges (anticipated 2001).
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EMPLOYMENT RECORD: List (by year) all business or professional

corporations,

companies, firms, or other enterprises, partnerships,

institutions and organizations, nonprofit or otherwise, including firms, with
which you were connected as an officer, director, partner, proprietor, or
employee since graduation from college.

Summer 1968:

Summer 1969:
1/70 - 6/71:
9/70 - 6/71:
6/71-12/71:
12/71 - 2/72:
1971 -1976:
172 - 2/72:

2172 - 4/72:

4/72 - 5/73:
5/73 - 5/74.

1973 -1976:

274 -1/77:
1974 -1976:

1976 -1985:

Sales - World Book Encyclopedia, Field Enterprises;
Substitute Teacher - Satellite High School;

Investigator - L. W. Barnard, Esq.;

Ticket taker - TWA Airlines.

Buyer - National Aeronautical Space Agency

Residence Hall Counselor - Florida State University

Florida State University - Honor Court Defender/Justice
Research Clerk - L. W. Barnard, Esq.

Associate - Gleason, Walker, Pearson, and Shreve, P.A.
Assistant City Attorney - City of Cocoa, Fla.

Instructor - Brevard Community College

1st Lieutenant - United States Army, Fort Benjamin Harrison,
Indiana

Associate - Gleason, Walker, Pearson, and Shreve, P.A.
Partner - Shreve, Antoon, and Clifton

Part-time assistant public defender - Eighteenth Judicial
Circuit, State of Florida.

Board of Directors - Legal Aid Society
Partner - Antoon and Clifton, P.A.

Partner - Stromire, Westman, Lintz, Baugh, McKinley, and
Antoon, P.A.
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1977 - 1984 Board of Directors, Brevard County Bar Association - 1977-
1984; treasurer - 1979-1980; secretary - 1980-1981; president-
elect - 1982-1983; president - 1983-1984.

1985 -1995: Circuit Judge, State of Florida
1986 - 1989 Board of Directors - The Haven, Melbourne, Fla.
7/94 - 6/99 Board of Directors, District Vice President - Florida State
University Alumni Association
1/98 - 5/99 ioard of Directors - Florida Institute of Technology Alumni
SSOC.

1995 - present: Appellate Judge, District Court of Appeal, State of Florida

From 1972 until approximately 1989, | also taught as an adjunct faculty member at:
Brevard Community College (1972), Fiorida Institute of Technology (1972-1989),
The American Institute of Banking (1973), Rollins College (1986-1989), and the
University of Central Florida (1979).

MILITARY SERVICE: Have you had any military service? If so, give
particulars, inciuding the dates, branch of service, rank or rate, serial number
and type of discharge received.

Yes. From 1968 to 1974, | served in the U.S. Army Reserves and was active duty
for training from February to Aprit 1972. | attained the rank of captain and received
an honorable discharge. My service number was 497-48-6811.

HONORS AND AWARDS: List any scholarships, fellowships, honorary
degrees, and honorary society memberships that you believe would be of
interest to the Committee.

All of my education was paid for through scholarships, grants or fellowships, and
federally funded loans, as well as through part-time jobs.

Psi Chi: Honorary psychology fraternity.

Pi Gamma Mu: Honorary social studies fraternity.

Omicron Delta Kappa: Honorary leadership fraternity.

Gold Key: Honorary leadership fraternity.

President's Award: For highest grade point average of ROTC underclassmen.
Fellowship: -Masters degree program at Florida Institute of Technology.

-3-



10.

255

BAR ASSOCIATIONS: List all bar associations, legal or judicial-related
committees or conferences of which you are or have been a member and give
the titles and dates of any offices which you have held in such groups.

The Florida Bar: 1971 - present

Brevard County Bar Association: 1971 - present
1980 - 1981: Secretary-Treasurer
1981 - 1982; Vice-president
1982 - 1983: President

Volusia County Bar Association: 1996 - present

American Bar Association: my membership has been sporadic since 1971; | am not
presently an active member.

Fiorida Conference of Circuit Judges: 1985 - 1995
1993 - 1994: Secretary-Treasurer
1994 - 1995: Chair-elect
1993 - 1995: Criminal Law Section
Administrative Section
Chair - Compensation Committee

Florida Conference of District Court of Appeal Judges: 1995 - present
1999 - present: President
1998 - 1999: President-elect
1998 - 1999: Chair - Education Committee
1996 - 1999: Legislative Committee
1996 - 1997: Education Committee

Vassar B. Carlton American Inn of Court: 1990 - present
1993 - 1995: President

Volie B. Williams American Inn of Court: 1995 - 1997
Brevard County Legal Aid Society: during 1980's; Board Member
OTHER MEMBERSHIPS: List all organizations to which you belong that are

active in lobbying before public bodies. Please list all other organizations to
which you belong.
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To my knowledge, the Florida Conference of District Court of Appeal Judges and
The Florida Bar are the only organizations | belong to which engage in lobbying.

Other organizations | belong to are: East Coast Flyrodders
Sam's Club

COURT ADMISSION: List all courts in which you have been admitted to
practice, with dates of admission and lapses if any such memberships lapsed.
Please explain the reason for any lapse of membership. Give the same
information for administrative bodies which require special admission to
practice. )

Florida Supreme Court - November 19, 1971.
United States District Court (Middle District of Florida) - May 22, 1973.
United States Circuit Court of Appeals, Fifth Circuit - May 29, 1973.

United States Supreme Court - April 14, 1975.

PUBLISHED WRITINGS: List the titles, publishers, and dates of books,
articles, reports, or other published material you have written or edited.
Please supply one copy of all published material not readily available to the
Comnmittee. Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were press reports about
the speech, and they are readily available to you, please supply them.

Committee/Commission Reports:

Judiciai Management Council, Committee on Communication and Public
Information, Chair, John Antoon ii:
Florida Statewide Public Opinion Survey: Executive Summary, July 23, 1996.
Florida Statewide Public Opinion Survey: Staff Report, July 23, 1996.
A Plan for Public Outreach for Florida's State Courts System, November 26,
1995.
Governor's Task Force On Domestic Violence:
Second Report of Governor's Task Force on Domestic Violence, July 31,
1995.
Judicial Council Steering Committee:
Report of the Judicial Council Steering Committee, January 27, 1995.
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Florida Courts Education Council:
Report and Recommendation of the Florida Courts Education Council's
Special Committee on Evaluation and Administration of Existing Judicial
Education Programs, March 8, 1991.

Education Outlines:

Disclosure, Disqualification, and Ex parfe Communications, 1994, 1995, 1996,
1997, 1998, & 1999.

Ethics Hypotheticals and Answers, March 1998, 1999, & 2000

Articles:

Antoon, John, “Brevard Citizens Endure Worst Courthouse in State." Florida
Today, June 4, 1991.

In the 1980s, | wrote a letter to the Florida Today newspaper in Melbourne. it was

an article criticizing coverage it gave to a state college team. The newspaper
published the letter, but | do not have a copy and have been unable fo locate one.

Speeches:

Prior to 1992 my files are incomplete. | gave many speeches of which | have no
record:

Juvenile Justice: 1/7/92 Children's Services Council
2/27/92 League of Women Voters
6/9/92 Commission on Status of Children
1/19/93 Children’s Coalition-Govt. Center
Courthouse: 10/6/92 County Commission Meeting
10/26/92 County Commission Meeting
Unknown Chamber of Commerces in
several locales.
2/18/93 T.V. Appearance/Cablevision
3/2/93 County Commission-Govt. Center
3/7/95 County Commission-Govt. Center

Public Awareness & Enhancement of Judicial System:

1/16/92 Youth Leadership Council at Jail
5/16/92 Mt. Moriah Baptist Church
5/29/92 Space Coast Risk Management
6/30/92 Youth Leadership Council at Jail
7/14/92 Harris Management Club

-6-



8/8/92

8/18/92
9/18/92
10/23/92
3/20/93
4/19/93
5/7/93
6/17/93
10/14/93

3/16/94

3/26/94
8/6/94
11/16/94
12/8/94
12/9/94
12/12/94
3/20/95
2/8/97
10/27/97
4/24/98
9/23/98

Guardianship Seminar;

2/29/92
5/16/92
3/06/93
3/04/95

Guardian Ad Litem: 5/13/92
6/6/92
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Crime Awareness (Black Community
in Melbourne)
Eau Gallie Rotary
Palm Bay Rotary
Seroptimist Club
Panel-Rollins College Town Hall
Law Class-Fla. Inst. Of Tech.
Career Day-Ascension Cath. School
Youth Leadership Council at Jail
Rotary Club-Insights into Criminal System at
Melbourne (Rialto)
Divine Mercy Women'’s Grp.-Merritt Island

Mock Trial-Rockledge High School
Natl. Lights Out Night - Melbourne
Economic Crime Unit-Melbourne P.D.
Inst. Of Legal & Professional Careers
Southwest Junior High-Palm Bay
Police Academy-Melbourne
University Park Elem.-Melbourne
Internet Forum, Rollins College
League of Women Voters

Women's Symposium

Harris Corporation Symposium on Professionalism

Brevard County
Brevard County
Brevard County
Brevard County

Brevard Co. Bar Assoc.
GAL Seminar

Brevard Co. Legal Secretaries' Seminar:  9/19/92

Florida Legal Assistants Association-Ethics:  4/7/97

Brevard County Bar Association:

2/10/93
10/13/93
10/12/94
3/8/95

County Judges' Conference:

7/92

Pro Bono

Ethics

Ethics

State of Judiciary-Brevard

Panelist. Subject: Handling High Profile Cases

-7-
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Domestic Violence:  8/11/92
10/21/94
2/7/95
3/9/95

Inns of Court: 4/10/96
6/26/96

Speeches on the Constitution:

9/27/87

1/18/91
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Coalition for Hungry & Homeless - Domestic
Violence Statute & Need for Womens' Shelters
Domestic Violence Conference-

Melbourne (Rialto)
Panel-Florida Coalition Against Domestic Violence
- Orlando
Court TV-Law Related Education Association

Vassar B. Carlton Inn of Court-Ethics
Volie B. Williams Inn of Court

| was a panel member of a town forum entitled,
"The U.S. Constitution: The Next 200 Years."

| was a panel member at a program discussing
the United States Constitution at Brevard
Community College in Titusville, Florida.

HEALTH: What is the present state of your health? List the date of your last

physical examination.

Excellent. May 1999.

JUDICIAL OFFICE:; State (chronologically) any judicial offices you have held,
whether such position was elected or appointed, and a description of the

jurisdiction of each such court.

Circuit Judge: 1985 -1995. Elected; Florida state trial court of general jurisdiction.

Appeilate Judge: 1995 - present. Appointed; Florida state district court of appeal
of general jurisdiction. However, this court does not hear death penalty cases or

lawyer/judge disciplinary cases.

CITATIONS: If you are or have been a judge, provide:

(1) citations for the ten most significant opinions you have written;

WESH Television [nc. v. Freeman, 691 So. 2d 532 (Fla. 5th DCA 1997).
State v. Morales, 718 So. 2d 272 (Fla. 5th DCA 1998).

Nicolai v. Baldwin, 715 So. 2d 1161 (Fla. 5th DCA 1998).

Dove v. McCormick, 698 So. 2d 585 (Fla. 5th DCA 1997).

-8-
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Ong v. Mike Guido Properties, 668 So. 2d 708 (Fla. 5th DCA 1996).
Moreno Const., Inc.. v. Clancy & Theys Const. Co., 722 So. 2d 976 (Fla. 5th DCA

1999).

Toyota Tsusho America, Inc., v. Crittenden, 732 So. 2d 472 (Fia. 5th DCA 1999).
Sartori v. Dept. of Revenue, 714 So. 2d 1136 (Fla. 5th DCA 1998).

Franklin v. State, 718 So. 2d 902 (Fia. 5th DCA 1998).

Somma v. Metra Electronics Corp., 727 So. 2d 302 (Fla. 5th DCA 1999).

(2) a short summary of and citations for all appellate opinions where your
decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedurail rulings;

As a trial judge | presided over more than 1,000 cases per year. As an appellate
judge 1 participated in more than 1,200 dispositions including approximately 300
opinions | have written. Based on a Westlaw search, the following cases were
reversed or reversed in part during the fifteen years | have been on the bench:

Fifth District Court of Appeal

Cooper v. State, 672 So. 2d 638 (Fla. 5th DCA 1996).

Defendant pleaded guilty to battery on law enforcement officer and was sentenced
to community control. Upon second violation of community control, he was
resentenced to 24 months of community control. The court held resentencing
defendant to 24 months of community controi, without any credit for previous time
spent in that capacity, exceeded statutory maximum of two years of community
control available for any one offense.

Jordan v. State, 664 So. 2d 272 (Fla. 5th DCA 1995).

Defendant charged with possession of crack cocaine moved to suppress the crack
cocaine. Motion was denied based on "plain feel" doctrine. Defendant entered plea
of nolo contendere, and subsequently appealed his conviction. The court held that
the "plain feel" doctrine requires specific expert testimony as to arresting officer's
tactile experience with particular contraband in question.

Gardner v. State, 661 So. 2d 1274 (Fla. 5th DCA 1995).

In this case, writing for a three-judge panel, | affirmed the trial court's entry of a
sentence enhancement for the possession of a firearm. In that case, the defendant
had been convicted of cocaine trafficking, possession of marijuana with intent to
sell, and carrying a concealed firearm. The sentencing guidelines at issue provide
that "[p]Jossession of a firearm . . . during the commission [of] a crime will result in
additional sentence points." FLA. R. CRIM. P. 3.702(d)(12)(1994).
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In an unrelated case, White v. State, 714 So. 2d 440 (Fla. 1998), the Supreme
Court of Florida found that this sentencing enhancement could not be imposed
where the possession of a firearm was an essential element of the crime for which
the defendant was being sentenced, and the defendant had not committed any
other substantive offenses. The Court, however, favorably discussed my opinion
in Gardner, noting that the application of the sentencing enhancement in Mr.
Gardner's case "would be consistent with the Galloway court's interpretation” and
that "Galloway was correct in its analysis that the enhancement probably was
intended to apply only to substantive crimes not including firearm possession as an
essential element.” 714 So. 2d at 443 (citing Galloway v. State, 680 So. 2d 616
(Fla. 4th DCA 1996)).

Despite this favorable discussion, Westlaw has indicated that other courts have
construed White as reversing my decision in Gardner. See e.g., Freeman v. State,
717 So. 2d 105, 107 (Fla. 5th DCA 1998).

Vivona v. State, 654 So. 2d 677 (Fla. 5th DCA 1995).

The state conceded that the record in this case is unclear as to whether the trial
court relied on an original scoresheet which was subsequently corrected in order to
comply with the negotiated plea. Based on the corrected scoresheet, the sentence
imposed for the violation of probation exceeded the one-cell sentencing guideline
bump.

Young v. State, 629 So. 2d 1116 (Fla. 5th DCA 1994).

Johnny C. Young, Sr., appealed the summary denial of his